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REQUEST FOR STATEMENT OF QUALIFICATIONS FOR DESIGN-BUILD SERVICES 

AIRPORT WELL #5 DRILLING AND EQUIPPING PROJECT 

 

The City of Prescott, Arizona, requests Statements of Qualifications from Arizona licensed 

Contractors/Engineers/Teams for complete Design-Build services for the Airport Well #5 

Drilling and Equipping Project. Statements must be received before 2:00 PM on Thursday, 

November 2, 2017, at the City Clerk’s Office, 201 S. Cortez Street, Prescott, AZ 86303, at 

which time all statements will be publicly opened. Any statements received at or after 2:00 PM 

on the above stated date will be returned unopened. The City reserves the right to reject any and 

all statements and assumes no liability for the cost of preparing a response to this request. 

Complete information packets are available for public inspection at the Public Works 

Department, 433 N. Virginia Street, Prescott, AZ 86301 (Phone: (928) 777-1130; TDD: (928) 

777-1100), or on the City’s website at http://www.prescott-az.gov/business/bids/.  

A mandatory Pre-Submittal Conference will be held in the Public Works conference room 

at 11:00 AM on Monday, October 16, 2017. Submittals will only be accepted from the 

Contractor/Engineer/Team represented in attendance as established on the sign-in sheet. 

 

 

        

Candace Manibusan, Contract Specialist 

Published:  2TC October 1, 2017 and October 8, 2017 
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I. GENERAL INFORMATION 

The City of Prescott (hereinafter City) invites qualified Design-Build Teams (hereinafter DB 

Team) to submit a written Statement of Qualifications (SOQ) for performing Design-Build 

services relating to design review, value engineering and construction of the described 

project. To be eligible for consideration, DB Teams must submit an SOQ demonstrating 

appropriate competence, qualifications and relevant construction experience with this type of 

project. 

 

The City will apply a one-step process to select the successful DB Team for this project. The 

one-step process will involve review and evaluation of the SOQs to establish a Final List of 

the best qualified competitors. Based on the scores of the SOQs, a cost proposal will then be 

requested from the highest ranked DB Team for Phase I services. 

 

A. BACKGROUND 
The City currently utilizes a well field, located in Chino Valley, for the City’s primary 

water supply. As an integral component of water resources management, the City owns 

and operates a recharge/recovery facility (reclaimed and surface water recharge), located 

adjacent to the Airport Water Reclamation Facility. In 2005, the Arizona Department of 

Water Resources (ADWR) granted the City an increase in its Designation of Assured 

Water Supply. In conjunction with the increase, ADWR requested well capacity be 

augmented in proximity to the recharge facility in the airport area. Development of this 

airport area supply would be in lieu of relying on additional pumping from the Chino 

Valley well field. 

 

The City has recently completed drilling and equipping of Airport Well #3 and 

exploration for Airport Well #4 Monitoring Well in the airport area. Airport Well #3 was 

brought on-line in 2015 to serve Pressure Zone 12 (airport area zone).  In addition, the 

City completed construction of transmission mains and a new storage tank to serve the 

airport area. This project will develop additional production/recovery well(s) in the 

airport area. The project will utilize information from previous City projects, including 

the Potable Water System Model (Carollo – April 2005), the Airport Area Well Study 

(Carollo/Clear Creek – 2008) and Well Development Plan (Carollo/Hydro-Systems Inc. – 

2011). 

 

B. DESCRIPTION OF WORK 

The project goal is to design and drill a new production/recovery well based on the City’s 

Well Development Plan.  The well site is anticipated to be located near the APS Solar 

Power Station located on City Parcel #103-01-023. 

 

Phase 1: As part of the design phase services the DB Team will design, permit with 

ADWR, and drill the production/recovery well.  Based on the hydrogeology, geophysical 

and water quality testing, the DB Team will provide a design report for equipping the 

well with a Guaranteed Maximum Price (GMP) for Phase 2. 

 

Phase 2: The DB Team will assume the risk of delivering the project through the GMP 

for equipping the well, which will include a pump house, arsenic treatment plant (if 
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needed), drainage/retention basin improvements around the well, installation of 

approximately 1,400 LF of water distribution line to tie into an existing water main, 

power line installation, and possible road improvements.  The finished product shall 

utilize standardized equipment, hardware, and software being used throughout the 

system.  Airport Well #3 may be used as an example. 

 

Additional information is included in the attached Project Scoping Report (included for 

reference only). 

 

C. USE OF DESIGN-BUILD PROCESS 

The City intends to select a DB Team through a procurement process pursuant to 

ARS § 34-603 and wishes to employ the Design-Build project delivery process to 

encourage a creative value engineering approach through the interactive efforts of an 

experienced, highly motivated team. The Design-Build process is expected to foster a 

cooperative owner-designer-constructor effort to review completed design 

documents, to identify potential value engineering concepts and to complete 

construction of the project. 

 

The City’s primary objective in utilizing the Design-Build approach for this project 

is to bring the best available construction experience and expertise together to work 

flexibly and cooperatively and meet the schedule and budget challenges presented by 

this project. The City will expect the following from the DB Team: 

 

 An accurate project delivery schedule, 

 Ability to maintain delivery according to an approved schedule,  

 Optimal use of available budget, and quality construction. 

 

The City will encourage the development of creative options to maximize the value 

of the end product received. 

 

II. STATEMENT OF QUALIFICATIONS REQUIREMENTS 

Responses to this Request must be in the form of a SOQ, as outlined in this document 

and as allowed by ARS § 34-603(C). 

 

Wherever the term “Design-Build Team (DB Team)” is used in this Request, it shall 

mean each or any of the individuals, firms, partnerships, or corporations, submitting an 

SOQ for performance of the Design-Build services being sought by the City for this 

project.  

 

A. GENERAL REQUIREMENTS 

Interested DB Teams are required to submit information relative to their 

qualifications, experience, project delivery approach, ability to meet the project’s 

goals and objectives, and other criteria as listed. All information must be provided as 

requested for all DB Team members and their key personnel to be assigned to this 

project. 
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Do not include any fees or pricing related to this project with the SOQ submittal. These 

materials will not be considered at this time and failure to comply with this provision 

may result in the rejection of the submittal. 

 

B. PROPRIETARY INFORMATION 

All materials submitted in response to the solicitation, including samples, shall become 

the property of the City upon delivery to the City. DB Teams shall clearly mark any 

proprietary information contained in its submittal with the words “proprietary 

information”. DB Teams shall not mark any Solicitation Form as proprietary. Marking all 

or nearly all of a submittal as proprietary may result in rejection of the submittal. 

 

DB Teams should be aware that the City is required by law to make its records available 

for public inspection. The DB Team, by submission of materials marked proprietary, 

acknowledges and agrees that the City will have no obligation to advocate for non-

disclosure in any form nor will the City assume any liability to the DB Team in the event 

that the City must legally disclose these materials 

 

C. PRE-SUBMITTAL CONFERENCE 

A mandatory pre-submittal conference will be held in the Public Works Department 

conference room at 433 N. Virginia Street, Prescott, Arizona 86301, at 11:00 AM on 

Monday, October 16, 2017. Submittals will only be accepted from the DB Team 

representative in attendance as established on the sign-in sheet. 

 

The purpose of this conference will be to clarify the contents of this Request and prevent 

any misunderstanding of the City’s intentions. Any doubts as to the requirements of the 

Request, or any omission or discrepancy, should be presented to the City at this 

conference. The City will then determine the appropriate action necessary, if any, and 

issue a written addendum to the Request. Oral statements or instruction will not constitute 

an addendum to this solicitation unless confirmed in writing by addenda. 

 

D. REQUESTS FOR INFORMATION 

DB Teams who desire clarification of the project, selection criteria or submittal 

requirements shall restrict their inquiries to written communications only. All 

communications (other than delivery of the SOQ as defined below) shall be addressed to 

the City’s Project Manager at the following: 

 

Mr. Ben Burns 

Capital Projects Manager 

City of Prescott – Department of Public Works 

433 N. Virginia Street, Prescott, Arizona 86301 

Phone: (928) 777-1130 

Fax: (928) 771-5929 

benjamin.burns@prescott-az.gov 

 

mailto:benjamin.burns@prescott-az.gov
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Requests for information must be received by the Project Manager prior to 5:00 PM on 

Thursday, October 26, 2017. Responses, or addenda as required, will be issued no later 

than 12:00 PM on Monday, October 30, 2017. 

 

E. SUBMITTAL REQUIREMENTS 

Statements shall be submitted in seven (7) copies, and must conform to the attached 

Project Scoping Report dated September 27, 2017. The City reserves the right to reject 

any and all statements and assumes no liability for the cost of preparing a response to this 

Request. 

 

The SOQ shall address the evaluation criteria and be limited to no more than ten (10) 

pages with a minimum font size of 11. 

 

Five (5) additional pages of appendices are allowed and may include graphs, charts, 

photos, or additional resumes. DB Teams must submit with their proposal a signed copy 

of the Non-Collusion Affidavit, included herein as Attachment A, which is exclusive of 

the five page limitation. 

 

The letter of transmittal shall not exceed two (2) pages and is exclusive of the ten page 

limitation for the SOQ and five page limitation for the appendices. This letter shall be on 

the lead firm’s company letterhead and shall be signed by an individual(s) with authority 

to bind the DB Team contractually. 

 

Within the submittal package, provide all contact information including company 

name(s), addresses, email/website addresses, phone and fax numbers, and name(s) of 

principals. List both Arizona professional and Arizona contractor licenses held, including 

license numbers, and note whether licenses are held by firms, individuals, sub-

consultants, contractors, or subcontractors. 

 

F. DELIVERY OF SUBMITTALS 

Sealed Statements of Qualifications will be received before 2:00 PM on Thursday, 

November 2, 2017, at the City Clerk’s Office, 201 S. Cortez Street, Prescott, Arizona 

86303, at which time all submittals will be publicly opened. 

 

Any submittals received at or after 2:00 PM on the above-stated date will be returned 

unopened. DB Teams are solely responsible for the delivery of their submittals to the 

above location by the time and date specified. Electronic or facsimile submittals will not 

be considered. Modifications to submittals will not be considered after the 2:00 PM 

deadline. 

 

The outside of the submittal envelope shall indicate the name and address of the 

respondent; shall be addressed to the City Clerk, City of Prescott, at the above address; 

and shall be clearly marked: 

 

SOQ Submittal: 

Airport Well #5 Drilling and Equipping Project  
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G. MINIMUM TEAM QUALIFICATIONS 

DB Teams shall possess the minimum qualifications as described below: 

 

1. AZ State Board of Engineers Registered  

2. UL 508 Certified 

3. Certified Hydrogeologist  

4. L 11 General License 

5. Class A General  License 

6. “Rockwell” Integration Partner Certification  

7. Five (5) references from the past five (5) years specific to drilling and equipping 

wells including Arsenic Treatment 

 

III. EVALUATION CRITERIA 

The SOQ shall clearly and accurately display the capability, knowledge, and ability of 

the DB Team to meet the technical requirements of the Request. Combinations of text 

and graphic material may be used at the DB Team’s discretion to appropriately 

communicate facts and qualifications. 

 

A. GENERAL DESIGN-BUILD TEAM INFORMATION 

5 points possible 

 Brief overview of the DB Team 

 Overall quality of the SOQ evidencing interest in the project 

 

B. PROJECT MANAGEMENT APPROACH 

10 points possible 

 Describe the DB Team’s approach to warrantees, warranty follow-up, repairs and 

obtaining customer satisfaction. 

 Provide a statement of the DB Team’s understanding of the project purpose and 

scope, and a description of how the team would approach, manage, and complete the 

project. 

 

C. EXPERIENCE AND QUALIFICATIONS OF FIRMS AND KEY PERSONNEL 

25 points possible 

 Identify the number of comparable projects completed within the past five (5) years 

where the firm(s), contractor(s) and/or DB Team provided DESIGN-BUILD services 

(Arizona projects preferred).  Provide a brief description of the similar projects in 

which the DB Team has participated, and include contact information. 

 Describe/highlight the roles of the DB Team’s key personnel in a minimum of three 

(3) of these projects.   

 Describe how the budget, schedule and complexity were addressed for each of the 

three projects. 

 Identify the resolution process for issues or differences that may arise with project 

stakeholders (i.e. consultant, City, franchise utilities, residents, etc.) during the 

performance of a DESIGN-BUILD contract. 

 Provide names and locations of the team members proposed for the project. 
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 Provide a brief resume for each key team member describing their experience and 

background. 

 Provide a summary of the current workload for each key team member and list their 

notable projects. 

 Provide a list of all sub-consultants proposed to be utilized on the project and a 

description of their roles. 

 Provide a more in-depth discussion of the proposed project manager and project 

superintendent. 

 Submit a proposed subcontractor selection plan. The subcontractor selection plan 

must select subcontracts based on qualifications alone or on a combination of 

qualifications and price, and shall not select subcontractors based on price alone. 

 

D. PROPOSED PROJECT APPROACH 

30 points possible 

Provide the DB Team’s technical approach to critical success factors for this project. 

Include the following items as part of your overall discussion: 

 Involvement with design development and refinement. 

 Planning, scheduling, estimating and managing construction, dispute resolution and 

safety management. 

 Design review, cost and scope control, value engineering and working with a 

project’s design engineer. 

 Ability to directly address all public concerns associated with the construction and 

approach to minimizing disruptions. 

 Methodology and approach to the development of design solutions for this project. 

 

E. VALUE ADDED KNOWLEDGE AND EXPERIENCE 

30 points possible 

The DB Team hired by the City must be familiar with local community needs, standards, 

historical challenges, local codes and site conditions. Additionally, the DB Team must be 

accessible to City staff and citizens (i.e. public meetings, outreach and relations) and 

provide such communications to the City during the design and construction phases of 

the project. 

 Explain why your DB Team and project manager are particularly qualified to perform 

the required services in the Prescott area. Demonstrate the project manager’s 

knowledge of local geology, climate practices, materials and codes. 

 Demonstrate the DB Team’s knowledge of SCADA operating systems, interface 

systems, communication networks, pump stations, tank sites, remote/wireless 

controls, and Citect SCADA systems.  

 Demonstrate the DB Team’s knowledge of production wells, water distribution 

systems, and mechanical and electrical efficiencies.  

 Provide a detailed discussion and identification of areas that will require special 

attention and/or innovative approaches. 

 Provide specific experience of the DB Team with comparable well site drilling, 

development and equipping, and water designs in municipalities within Arizona. 
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 Demonstrate hardware and software knowledge specific to Citect and Rockwell 

systems. 

 Provide a tentative schedule for accomplishment of the project. 

 

IV. EVALUATION AND SELECTION PROCESS 

To qualify for evaluation, the SOQ must be submitted on time and materially satisfy all 

requirements identified in this document. If, in the judgment of the City, a SOQ does not 

conform to the format specified herein, or if any section is absent or significantly 

incomplete, the City reserves the right to reject the submittal. Further, the City reserves 

the right to reject any or all Statements, to waive or decline to waive irregularities in any 

Statement, or to withhold the award for any reason it may determine.  

 

A. OVERVIEW 

This is a qualifications-based selection process as authorized by ARS § 34-603. The 

process will involve an evaluation and scoring of each DB Team’s qualifications and 

relevant experience, as indicated in its SOQ. Statements will be evaluated by a 

Review Committee appointed by the City for this project according to the criteria 

and weighting as indicated for each category. Following evaluation of the SOQs, a 

Final List of the best qualified DB Teams will be created based upon the composite 

score of Review Committee members. One contract will be awarded to the successful 

DB Team for services to be performed. 

 

B. FINAL RANKING AND CONTRACT NEGOTIATION 

Using the individual scores from the SOQs, the Review Committee shall rank the DB 

Teams in order of preference to generate a Final List of at least three (3) but no more than 

five (5) teams.  The City will then notify each of the candidate DB Teams of the final 

rankings. 

 

Negotiations will commence with the highest ranked DB Team on the Final List in 

accordance with ARS § 34-603(E) and will proceed as set forth therein, or will terminate 

the solicitation. If the City is unable to negotiate a satisfactory agreement with the highest 

ranked DB Team, with terms and conditions the City determines to be fair and 

reasonable, negotiations with that team will be formally terminated. The City will then 

undertake negotiations in the same manner with the next most qualified team on the Final 

List, continuing in sequence. The Final List will remain in effect for a period of twelve 

(12) months from the date of issuance by the City. Should the City not reach agreement 

on the terms of the contract with any of the selected teams, the City reserves the right to 

reject all submittals and cancel the solicitation pursuant to ARS § 34-603(H). 

 

If selected as a finalist for this project, the DB Team will be required to provide a 

statement from an A-minus rated or better Surety Company describing the firm’s bonding 

capacity, commensurate with the project estimate. 

 

For the successful candidate DB Team, the City will prepare an Agreement for Design-

Build Services to be used in connection with the project. Approval of the Agreement by 

City Council will be required for award of a Contract for performance of the services 
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described herein. A sample agreement is provided as Attachment C. The City intends to 

enter into a contract with the DB Team for the design phase services identified in the 

agreement. At the end of the design phase, at the City’s discretion, the City may enter 

into a separate construction contract with the DB Team for construction phase services. 

 

C. PROTEST POLICY 

Any protest or notice that a submittal is non-responsive must be filed by 4:00 PM up to 

ten (10) days after award.  All such protests shall be in writing, contain a complete 

statement of the grounds for protest, and shall be filed with the Contract Specialist via e-

mail. Protesting parties must demonstrate as part of their protest that they made every 

reasonable effort within the schedule and procedures of this solicitation to resolve the 

basis or bases of their protest during the solicitation process, including asking questions, 

seeking clarifications, requesting addenda, and otherwise alerting the City to perceived 

problems so that corrective action could be taken prior to the selection of the successful 

DB Team.  The City will not consider any protest based on items which could have been 

or should have been raised prior to the deadline for submitting questions or requesting 

addenda.  The filing of a protest shall not prevent the City from executing an agreement 

with any other proposer. 

 

V. ATTACHMENTS 

A. NON-COLLUSION AFFIDAVIT FORM 

B. PROJECT SCOPING REPORT, DESIGN SURVEY AND SITE MAP 

C. SAMPLE DESIGN-BUILD SERVICES AGREEMENT 

D. SAMPLE DESIGN-BUILD GENERAL CONDITIONS 
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A. NON-COLLUSION AFFIDAVIT FORM 

 

AIRPORT WELL #5 DRILLING AND EQUIPPING PROJECT 

 

 

State of      

 

County of      

 

           , affiant, the  

(Name) 

 

             of  

(Title) 

 

              

(Name of Company) 

 

The person, corporation or company responsible for the accompanying Statement of 

Qualifications, having first been duly sworn, deposes and says: 

 

That such Statement of Qualifications is genuine and not sham or collusive, nor made in the 

interest of or on behalf of any person not herein named, and that the Design-Build Team has not 

directly or indirectly induced or solicited any other Design-Build Team to put in a sham 

submittal, or any other person, firm or corporation to refrain from submitting, and that the 

Design-Build Team has not in any manner sought by collusion to secure for itself an advantage 

over any other Design-Build Team. 

 

 

By:         

   Signature 

 

       

                         Title 

 

 

 

Subscribed and sworn to before me this    day of     , 2017. 

 

 

       

Signature of Notary Public 

 

     

Commission Expires        



B. PROJECT SCOPING REPORT, DESIGN SURVEY AND SITE MAP 

 

AIRPORT WELL #5 DRILLING AND EQUIPPING PROJECT 
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C. SAMPLE DESIGN-BUILD SERVICES AGREEMENT 

 

AIRPORT WELL #5 DRILLING AND EQUIPPING PROJECT 

  



 

1 

 

DESIGN-BUILD CONTRACT 

 

Airport Well #5 Drilling and Equipping Project 

Contract No. ** 

 

THIS AGREEMENT, made and entered into this ** day of **, 20**, by and between ** of the city of 

**, county of **, state of **, hereinafter designated “Design-Builder”, and the City of Prescott, a 

municipal corporation, organized and existing under and by virtue of the laws of the State of Arizona, 

hereinafter designated “City”. 

 

WITNESSETH:  That the said Design-Builder, for and in consideration of the sum to be paid him by the 

said City, in the manner and at the time hereinafter provided, and of the other covenants and agreements 

herein contained, and under the penalties expressed in the bonds provided, hereby agrees for himself, his 

heirs, executors, administrators and successors, and assigns the following: (The following sections 

prescribe the services and responsibilities required for the proper execution and completion of the Work 

by the Design-Builder.  They are not organized in any specific order and may pertain to all phases of the 

Work.  The headings used in this Agreement, or any other Contract Documents, are for ease of reference 

only and shall not in any way be construed to limit or alter the meaning of any provision.) 

 

ARTICLE I - SCOPE OF WORK 

 

The Design-Builder shall furnish any and all labor, materials (other than those listed as supplied by the 

City), equipment, transportation, utilities, services and facilities required to perform all work for the 

Design-Build of the Airport Well #5 Drilling and Equipping Project, to completely and totally design and 

construct the same and install the material therein for the City, in a good and workmanlike and substantial 

manner and to the satisfaction of the City. 

 

ARTICLE II - NON-EXCLUSIVE CONTRACT 

 

Nothing in this Contract is to be construed as granting to the Design-Builder an exclusive right to perform 

any or all of the City’s requirements of the type contemplated hereunder. 

 

ARTICLE III - PROFESSIONAL RESPONSIBILITY 

 

City and Design-Builder commit at all times to cooperate fully with each other, and proceed on the basis 

of trust and in good faith, to permit each party to realize the benefits afforded under the Contract 

Documents. 

 

The Design-Builder shall perform the work hereunder in accordance with the standards of care, skill, and 

diligence normally provided by a professional in the performance of such services with respect to work 

similar to that contemplated hereunder.  In the event of the Design-Builder’s failure to observe and adhere 

to such standards, the Design-Builder shall, upon notice from authorized City staff, promptly re-perform 

the work at the Design-Builder’s sole expense. 

 

A. PROFESSIONAL SERVICES 

  

Design-Builder shall, consistent with applicable state licensing laws, provide qualified, licensed design 
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professionals employed by Design-Builder, or procured from qualified, independent licensed design 

consultants, the necessary Design Services, including architectural, engineering and other design 

professional services, for the preparation of the required drawings, specifications and other design 

submittals to permitted Design-Builder to complete the Work consistent with the Contract Documents.  

The Design-Builder’s design professionals shall seal with an Arizona registered professional seal all 

plans, works and deliverables prepared by them for this Agreement as required by state law. 

 

The Design-Builder shall provide services to the City in relation to the said Project as indicated in Exhibit 

A (Request for Statements of Qualification, Scope of Work, Task and Fee Estimate and Project Schedule) 

and as requested by the City.  In addition to those services identified in Exhibit A, the Design-Builder 

shall also perform all subordinate tasks not specifically referenced but necessary to the full and effective 

performance of the tasks specifically referenced. 

 

The standard care for all design professional services performed to execute the Work shall be the care and 

skill ordinarily used by members of the design profession practicing under similar conditions at the same 

time and locality of the Project.  Notwithstanding the preceding sentence, if the parties agree upon 

specific performance standards for any aspect of the services, which standards are to be set forth in an 

exhibit to this Contract, the design professional services shall be performed to achieve such standards. 

 

The Design-Builder shall be responsible for the completeness and accuracy of the plans, specifications, 

supporting data, and other work prepared or compiled under its obligation for the Project and shall 

correct, at its expense, all errors, omissions and negligent acts therein which may be discovered.  

Correction of errors, omissions and negligent acts discovered on the architectural or engineering plans 

and specifications shall be the responsibility of the Design-Builder. The cost of the design necessary to 

correct those errors attributable to the Design-Builder shall not be reimburseable costs to the Design-

Builder.  Any damage incurred by the City as a result of additional construction cost caused by such 

errors, omissions or negligent acts shall not be reimbursed to the Design-Builder to the extent that such 

errors, omissions and negligent acts fall below the standard of care and skill that a registered professional 

in Arizona would exercise under similar conditions.  The fact that the City has accepted or approved the 

Design-Builder’s product shall in no way relieve the Design-Builder of any of its responsibilities.  The 

settlement of any complications or disputed expenses arising from a Design-Builder’s adjustment shall be 

borne by the Design-Builder at his own expense. 

 

B. DESIGN SERVICES 

 

Design-Builder shall provide all interim design submissions and deliverables as prescribed by the City 

and as shown on the Project Schedule.  The City shall review and approve the interim design submissions 

in a time that is consistent with the turnaround times set forth in the Design-Builder’s City-approved 

Project Schedule.  The Design-Builder shall provide drawings in AutoCAD format compatible with City 

technology. 

 

The Project design must meet all applicable Maricopa Association of Governments (MAG) Uniform 

Standard Technical Specifications and Uniform Standard Details and Drawings, latest revision; the City 

of Prescott Supplement to MAG, latest revision; all City building and engineering standards; and shall 

include any general provisions provided by the City.  The Project design criteria and specifications shall 

be in accordance with all codes, standards and requirements as adopted by ordinance.  Variances from the 

standards and guidelines must be identified in writing by the Design-Builder and approved by the City.  

The Design-Builder shall identify conflicts between the design standards and guidelines and the 

requirements listed in the paragraph above and shall obtain concurrence with resolution of the conflict.  

The design standards and guidelines or approval of variances or resolution of conflicts shall not be 

deemed to transfer any design liability to the City. 
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The Design-Builder shall not specify any construction materials known to be hazardous or potentially 

hazardous, including asbestos, lead or any derivative thereof unless specifically approved in writing by 

the City. 

 

The Design-Builder shall coordinate with private, public and City utilities regarding standard utility 

issues and incorporate pertinent information in the plans.  The Design-Builder shall be responsible for 

scheduling, submitting to, obtaining approval and retrieving all required Construction Documents from 

the various required reviewing agencies.  Design-Builder shall obtain all necessary permits, approvals and 

licenses required for the prosecution of the Work by any government or quasi-government entity having 

jurisdiction over the Project.  Copies of these permits and notices must be provided to the City prior to 

starting the permitted activity.  The City shall be responsible for providing fees related to City permits. 

 

Design-Builder when requested by the City, will attend, make presentations and participate as may be 

appropriate in public agency and/or community meetings relative to the Project.  Design-Builder will 

provide drawings, schedule diagrams, budget charts and other materials describing the Project, when their 

use is required or appropriate in any such meetings. 

 

C. CONSTRUCTION SERVICES 

 

The Design-Builder shall, except as provided otherwise in this Contract or any attached Bid, furnish all 

supervision, labor and materials, and obtain all licenses and permits required for performance of the work.  

Design-Builder shall perform all construction activities efficiently and with the requisite expertise, skill 

and competence to satisfy the requirements of the Contract Documents.  Design-Builder shall at all times 

exercise complete and exclusive control over the means, methods, sequences and techniques of 

construction in accordance with the Maricopa Association of Governments (MAG) Uniform Standard 

Technical Specifications and Uniform Standard Details and Drawings, latest revision; the City of Prescott 

Supplement to MAG, latest revision; all City building and engineering standards; and any general 

provisions and/or conditions provided by the City 

 

Design-Builder shall submit to the City, Construction Documents setting forth in detail drawings and 

specifications describing the requirements for construction.  The Construction Documents shall be 

consistent with the latest set of interim design submissions, as such submissions may have been modified 

in a design review meeting. 

 

After approval of Construction Documents and prior to the commencement of any construction, the City 

will schedule a pre-construction conference.  The construction start date will be concurred with.  After the 

meeting, a Notice to Proceed letter will be issued confirming the construction start date, duration of the 

construction and, if applicable, the Substantial Completion date. 

 

ARTICLE IV - CONTRACT DOCUMENTS 

 

The Request for Design-Build Qualifications, Plans, Specifications, Special Provisions, Addenda (if any), 

the Design-Build Proposal (as accepted by the Mayor and Council per the meeting minutes of **, 2017), 

this Contract, and any Performance Bonds, Payment Bonds, Certificates of Insurance, and Change Orders, 

are by this reference the Contract Documents and are made a part of the Contract to the same extent as if 

set forth herein in full. 

 

ARTICLE V - TIME OF COMPLETION  

 

Contract Time shall start with the Notice to Proceed (NTP) and end with Substantial Completion.  The 
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City shall issue a NTP letter establishing the mutually agreed upon NTP date for this Agreement and 

design.  Design-Builder hereby agrees to commence work on or before the tenth (10
th
) day after written 

notice to do so, and to fully complete the same within the established Contract Time after the date of the 

written notice to commence Work, subject to such extensions of time as are provided by the General 

Conditions and Contract Documents.  The City will issue a Final Acceptance letter when the City finds 

the Work or identified portions of the Work to be finally complete. 

 

The Project Schedule shall be established, updated and maintained throughout the Work as provided by 

the General Conditions and Contract Documents.  The Project Schedule shall be revised as required by 

conditions and progress of the Work, but such revisions shall not relieve Design-Builder of its obligations 

to complete Work within the Contract Time(s), as such dates may be adjusted in accordance with the 

Contract Documents.  Failure on the part of the Design-Builder to adhere to the Project Schedule may be 

the basis for termination of this Agreement by the City. 

 

The activities making up the schedule shall be of sufficient detail to assure that adequate planning has 

been done for proper execution of the Work and such that it provides an appropriate basis for monitoring 

and evaluating the progress of the Work.  The schedule shall show milestones, including milestones for 

City-furnished information, and shall include activities for City-furnished equipment and furniture when 

those activities are interrelated with the Design-Builder’s activities. 

 

The Design-Builder covenants and agrees at his own proper cost and expense, to do all work as aforesaid 

for the Design-Build of said improvements and to completely design and construct the same and install 

the material therein, as called for by the Contract Documents, free and clear of all claims, liens, and 

charges whatsoever, in the manner and under the conditions specified within the time, or times, stated in 

the Contract Documents. 

 

ARTICLE VI - LIQUIDATED DAMAGES 

 

All time limits stated in the Contract Documents are of the essence.  Design-Builder understands that if 

Substantial Completion or Final Completion, as established for each, is not attained within the Contract 

Time as may be adjusted, City will suffer damages which are difficult to determine and accurately 

specify.  Design-Builder agrees that if Substantial Completion or Final Completion, as established for 

each, is not attained within the Contract Time as may be adjusted, Design-Builder shall pay the City (to 

be determined separately for each Project per MAG Standard 108.9 Failure to Complete on Time) as 

liquidated damages, and not as a penalty, for each day that Substantial Completion or Final Completion 

extends beyond the date determined by the Contract Times as adjusted and further agrees that such 

amount is reasonable under the circumstances.  In the case of such breach, the City shall deduct the 

agreed amount from the amount due the Design-Builder under the Contract Documents.  In the event the 

remaining balance due the Design-Builder is insufficient to cover the full amount of assessed liquidated 

damages, then the Design-Builder or the surety on the bonds shall pay the difference due the City. 

 

ARTICLE VII - PAYMENTS TO DESIGN-BUILDER 

 

For and in consideration of the faithful performance of the work herein embraced as set forth in the 

Contract Documents, and in accordance with the directions of the City, the City agrees to pay the Design-

Builder the amount earned, computed from actual quantities of work performed and accepted or materials 

furnished at the unit Design-Build price in the Design-Build Bid and to make such payment in accordance 

with applicable Arizona Revised Statutes, after final inspection and acceptance of the work. 

 

Design-Builder shall be paid, pursuant to the provisions as set forth in the General Conditions and 

Contract Documents, the total sum of ** dollars and ** cents ($**), plus any approved Contract 
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Amendments, for the full and satisfactory completion of all Work as set forth in the Project Specifications 

and Contract Documents. Retention shall be in accordance with A.R.S. § 34-221. 

 

Prior to final payment to the Design-Builder, the City shall deduct therefrom any and all unpaid privilege, 

license and other taxes, fees and any and all other unpaid moneys due the City from the Design-Builder, 

and shall apply to those moneys to the appropriate account.  Design-Builder shall provide to the City any 

information necessary to determine the total amount(s) due. 

 

Fulfillment of the obligation of the City under this Agreement is conditioned upon the availability of 

funds appropriated or allocated for the performance of such obligations.  If funds are not allocated and 

available for the continuance of this Agreement, this Agreement may be terminated by the City at the end 

of the period for which the funds are available.  No liability shall accrue to the City in the event this 

provision is exercised, and the City shall not be obligated or liable for any future payments as a result of 

termination under this paragraph. 

 

ARTICLE VIII - PAYMENTS TO SUBCONTRACTORS 

 

The foregoing sum includes payment for any and all services to be rendered by Design-Builder or 

Subcontractors, which the Design-Builder may employ for this Contract.  It is expressly agreed by and 

between the parties that the Design-Builder is solely responsible for any and all payment to other 

Professionals or Subcontractors retained by the Design-Builder. 

 

The Design-Builder shall pay to his Subcontractors or material suppliers, and each Subcontractor shall 

pay to his Subcontractor or material supplier, within seven (7) days of receipt of each progress payment, 

unless otherwise agreed in writing by the parties, the respective amounts allowed the Design-Builder or 

Subcontractor on account of the work performed by his Subcontractors, to the extent of each such 

Subcontractor’s interest therein, except that no Contract for Design-Build may materially alter the rights 

of any Contractor, Subcontractor or material supplier to receive prompt and timely payment as provided 

under ARS § 34-221(E).  Such payments to Subcontractors or material suppliers shall be based on 

payments received pursuant to that Section.  Any diversion by the Design-Builder or Subcontractor or 

payments for work performed on a Contract, or failure to reasonably account for the application or use of 

such payments, constitutes grounds for disciplinary action by the Registrar of Contractors.  The 

Subcontractor or material supplier shall notify the Registrar of Contractors and the City in writing of any 

payment less than the amount or percentage approved for the class or item of work as set forth in that 

Section. 

 

Nothing herein prevents the Design-Builder or Subcontractor, at the time of application and certification 

to the City or Design-Builder, from withholding such application and certification to the City or Design-

Builder for payment to the Subcontractor or material supplier for (a) unsatisfactory job progress, (b) 

defective Design-Build work or materials not remedied, (c) disputed work or materials, (d) third-party 

claims filed or reasonable evidence that a claim will be filed, (e) failure of a Subcontractor to make timely 

payments for labor, (f) equipment and materials, (g) damage to the Design-Builder or another 

Subcontractor, (h) reasonable evidence that the Subcontract cannot be completed for the unpaid balance 

of the Subcontract sum, or (i) a reasonable amount for retention that does not exceed the actual percentage 

retained by the City. 

 

ARTICLE IX - DAMAGES UPON DELAY 

 

Negotiations between the City and the Design-Builder for the recovery of damages related to expenses 

incurred by the Design-Builder for a delay for which the City is responsible, which is unreasonable under 

the circumstances and which was not within the contemplation of the parties to the Contract, are provided 
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under this Contract.  This Article shall not be construed to void any provision in the Contract which 

requires notice of delays, provides for arbitration or other procedure for settlement, or provides for 

liquidated damages. 

 

ARTICLE X - INDEMNIFICATION AND HOLD HARMLESS 

 

To the fullest extent permitted by law, the Design-Builder shall defend, indemnify and hold harmless the 

City, its departments and divisions, its agents, officers, officials and employees from and against all 

claims, damages, losses and expenses (including but not limited to attorney fees, court costs, and the cost 

of appellate proceedings), relating to, arising out of, or alleged to have resulted from the acts, errors, 

mistakes, omissions, work or services of the Design-Builder, its agents, employees or any tier of Design-

Builder’s Subcontractors in the performance of this Contract.  Design-Builder’s duty to defend, hold 

harmless and indemnify the City, its agents, officers, officials and employees shall arise in connection 

with any claim, damage, loss or expense that is attributable to bodily injury, sickness, disease, death, or 

injury to, impairment, or destruction of property including loss of use resulting there from, caused by 

Design-Builder’s acts, errors, mistakes, omissions, work or services in the performance of this Contract 

including any employee of the Design-Builder, any tier of Design-Builder’s Subcontractor or any other 

person for whose acts, errors, mistakes, omissions, work or services the Design-Builder may be legally 

liable. 

 

The amount and type of insurance coverage requirements set forth herein will in no way be construed as 

limiting the scope of the indemnity in this paragraph. 

 

ARTICLE XI - INSURANCE REQUIREMENTS 

 

Design-Builder and Subcontractors shall procure and maintain until all of their obligations have been 

discharged, including any warranty periods under this Contract are satisfied, insurance against claims for 

injury to persons or damage to property which may arise from or in connection with the performance of 

the work hereunder by the Design-Builder, his agents, representatives, employees or Subcontractors. 

   

The insurance requirements herein are minimum requirements for this Contract and in no way limit the 

indemnity covenants contained in this Contract. 

 

The City in no way warrants that the minimum limits contained herein are sufficient to protect the 

Design-Builder from liabilities that might arise out of the performance of the work under this Contract by 

the Design-Builder, his agents, representatives, employees, or Subcontractors.  Design-Builder is free to 

purchase such additional insurance as may be determined necessary. 

The policies shall include, or be endorsed to include, the following provisions: 

 

1. On insurance policies where the City of Prescott is named as an additional insured, the City of 

Prescott shall be an additional insured to the full limits of liability purchased by the Design-

Builder even if those limits of liability are in excess of those required by this Contract. 

 

2. The Design-Builder's insurance coverage shall be primary insurance and non-contributory with 

respect to all other available sources. 

 

With the exception of a ten (10) day notice of cancellation for non-payment of premium, any changes 

material to compliance with this contract in the insurance policies above shall require a thirty (30) day 

written notice. 
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Insurance is to be placed with insurers with a current A.M. Best's rating of no less than A-VII, unless 

otherwise approved by the City of Prescott.  General liability, automobile liability, and worker’s 

compensation insurance is to be placed with an insurer admitted in the state in which operations are 

taking place. 

 

Design-Builder shall furnish the City with certificates of insurance (ACORD form or equivalent approved 

by the City) and endorsements as required by this Contract.  The certificates for each insurance policy are 

to be signed by a person authorized by that insurer to bind coverage on its behalf. 

 

All certificates and any required endorsements are to be received and approved by the City before work 

commences.  Each insurance policy required by this Contract must be in effect at or prior to 

commencement of work under this Contract and remain in effect for the duration of the project and 

warranty period as set forth in Paragraph 3 of the “Design-Builder’s Affidavit Regarding Settlement of 

Claims and Certification of Completion of Warranties”. Failure to maintain the insurance policies as 

required by this Contract or to provide evidence of renewal is a material breach of contract. 

 

All certificates required by this Contract shall be sent directly to the Public Works Department, 433 N. 

Virginia Street, Prescott, AZ 86301.  The City project/contract number and project description shall be 

noted on the certificate of insurance.  The City reserves the right to require complete, certified copies of 

all insurance policies required by this Contract at any time. 

 

MAG Specifications, Sections 103.1 through 103.8, including: Unless otherwise specifically required by 

the Special Conditions, the minimum limits of public liability and property damage liability shall be as 

follows. 

 

Design-Builder shall provide coverage with limits of liability not less than those stated below.  An excess 

liability policy or umbrella liability policy may be used to meet the minimum liability requirements 

provided that the coverage is written on a following form basis. 

 

Commercial General Liability – Occurrence Form –  

 

Policy shall include bodily injury, property damage, broad form contractual liability and XCU coverage. 

 General Aggregate             $ 3,000,000 

 Products – Completed Operations Aggregate       $ 3,000,000 

 Personal and Advertising Injury          $ 1,000,000 

 Each Occurrence             $ 1,000,000 

 Fire Legal Liability (Damage to Rented Premises) (if applicable)   $100,000 

 

The policy shall be endorsed to include the following additional insured language: 

 

“The Design-Builder agrees to endorse the City of Prescott as an Additional Insured on the Commercial 

General Liability with the following Additional Insured endorsement, or similar endorsement providing 

equal or broader Additional Insured coverage, the CG 2010 10 01 Additional Insured - Owners, Lessees, 

or Contractors, or  CG2010 07 04 Additional Insured – Owners, Lessees, or Contractors – Scheduled 

Person or Organization endorsement in combination with the  additional endorsement of  GC2037 10 01 

Additional Insured – Owners, Lessees, or Contractors – Completed Operations shall be required to 

provide back coverage for the Design-Builder’s “your work” as defined in the policy and liability arising 

out of the products-completed operations hazard.”    
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Business Automobile Liability:  Bodily Injury and Property Damage for any owned, hired, and/or non-

owned vehicles used in the performance of this Contract. 

 

  Combined Single Limit (CSL)            $1,000,000 

 

The policy shall be endorsed to include the following additional insured language: 

 

“The City of Prescott shall be named as additional insured with respect to liability arising out of the 

activities performed by or on behalf of the Design-Builder, involving automobiles, owned, leased, hired, 

or borrowed by the Design-Builder.” 

 

Worker’s Compensation and Employer’s Liability 

 

  Workers’ Compensation                   Statutory 

  Employer’s Liability       

    Each Accident -             $1,000,000 

    Disease – each employee -      $1,000,000 

    Disease – policy limit -             $1,000,000 

 

Policy shall contain a waiver of subrogation against the City of Prescott for losses arising from work 

performed by or on behalf of the Design-Builder. 

 

Professional Liability (Errors and Omissions Liability) – if applicable 

    Each Claim           $ 1,000,000 

    Annual Aggregate                  $ 2,000,000 

 

1. In the event that the professional liability insurance required by this Contract is written on a 

claims-made basis, Design-Builder warrants that any retroactive date under the policy shall 

precede the effective date of this Contract and that either continuous coverage will be maintained 

or an extended discovery period will be exercised for a period of two (2) years at the time work 

under this contract is completed. 

 

2. The policy shall cover professional misconduct or lack of ordinary skill for those positions 

defined in the Scope of Work of this contract. 

 

 Notice of Cancellation: With the exception of a ten (10) day notice of cancellation for non-

payment of premium, any changes material to compliance with this contract in the insurance 

policies above shall require a thirty (30) day written notice. 

 

Such policy shall not exclude coverage for the following: 

 

1. Injury to or destruction of any property arising out of the collapse of/or structural injury to any 

building or structure due to grading of land, excavation, borrowing, filling, backfilling, tunneling, 

pile driving, cofferdam work or caisson work. 

 

2. Injury to or destruction of wires, conduits, pipes, mains, sewers, or other similar property or any 

apparatus in connection therewith, below the surface of the ground, if such injury or destruction is 

caused by and occurs during the use of mechanical equipment for the purpose of grading of land, 

paving, excavating, drilling; or injury to or destruction of any property at any time resulting there 

from. 

 



 

9 

 

3. Injury to or destruction of any property arising out of blasting or explosion. 

 

4. Motor vehicle public liability and property damage insurance to cover each automobile, truck, 

and other vehicle used in the performance of the Contract in an amount of not less than 

$1,000,000.00 for one person, and $1,000,000.00 for more than one person, and property damage 

in the sum of $1,000,000.00 resulting from any one accident which may arise from the operations 

of the Design-Builder in performing the work provided for herein. 

 

The Design-Builder shall carry and maintain fire and extended coverage with an endorsement for 

vandalism and malicious mischief in Design-Builder’s name and also in the name of the City in an 

amount of at least one hundred percent (100%) of the Contract amount (if applicable). 

 

The Design-Builder shall secure “all risk”-type builder's risk insurance for work to be performed. Unless 

specifically authorized by the City, the amount of such insurance shall not be less than one hundred 

percent (100%) of the contract price. Such policy shall include coverage for earthquake, landslide, flood, 

collapse, or loss due to the results of faulty workmanship, during the contract time and until final 

acceptance of work by the City (if applicable). 

 

The Design-Builder’s insurance shall be primary insurance, and any insurance or self-insurance 

maintained by the City shall not contribute to it. 

 

Any failure to comply with the claim reporting provisions of the policies or any breach of an insurance 

policy warranty shall not affect coverage afforded under the policy to protect the City 

 

The City reserves the right to request and to receive, within ten (10) working days, certified copies of any 

or all of the herein required insurance policies and/or endorsements.  The City shall not be obligated, 

however, to review same or to advise Design-Builder of any deficiencies in such policies and 

endorsements, and such receipt shall not relieve Design-Builder from, or be deemed a waiver of, the 

City’s right to insist on strict fulfillment of Design-Builder’s obligations under this Contract. 

 

All Certificates of Insurance required by this Contract shall be identified with a Contract number and 

Project Title. 

 

ARTICLE XII - BONDS 

 

On or before the execution of the contract, the Design-Builder shall obtain in an amount equal to the full 

contract price a performance bond pursuant to A.R.S. § 34-222, conditioned upon the faithful 

performance of this contract in accordance with the plans, specifications and conditions herein. Such bond 

shall be solely for the protection of the City of Prescott. A copy of this bond shall be filed with the 

Prescott City Clerk. 

 

Design-Builder shall also obtain a payment bond, pursuant to the provisions of A.R.S. § 34-222, in an 

amount equal to this full contract price herein, said bond to be solely for the protection of claimants 

supplying labor or materials to the Design-Builder or his Subcontractors in the prosecution of the work 

provided for in this contract. A copy of this bond shall be filed with the Prescott City Clerk. 

 

All bonds must be written by an insurance company authorized to do business in the State of Arizona, to 

be evidenced by a Certificate of Authority as defined in ARS § 20-217, a copy of which certificate is to 

be attached to the applicable bid bond, payment bond and performance bond.  In addition, depending 

upon the nature of the contract and amount thereof, the City Manager may also require insurance 

companies and/or bonding companies to have an “A” rating or better with Moody's or A.M. Best 
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Company, and/or to be included on the current list of “Companies Holding Certificates of Authority as 

Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring Companies” as published in Circular 

570 (as amended) by the audit staff, Bureau of Accounts, US Treasury Department. 

 

ARTICLE XIII - OTHER WORK IN PROJECT AREA 

 

The City, any other contractors, whether under contract with the City, a third party, and/or utilities, may 

be working within the project area while this Contract is in progress.  The Design-Builder herein 

acknowledges that delays and disruptions may, and in all likelihood, will occur due to other work.  The 

Design-Builder’s bid shall be deemed to have recognized and included costs arising from and associated 

with other work in the project area disclosed by the Contract Documents or which would be apparent to 

an experienced contractor exercising due diligence during inspection of the project documents, the 

question and answer session in the pre-proposal process or during site inspection.  No payment will be 

made for any delays or disruptions in the work schedule that are wholly the fault of the Design-Builder,  

its agents, employees or any of the Design-Builder’s Subcontractors.  In the event that the Design-Builder 

encounters delay or disruption in the project schedule due to factors not wholly the fault of the Design-

Builder or within the Design-Builder’s control then the Contract may be adjusted pursuant to the Delay’s 

and Extension of Time provisions of the General Conditions and Contract Documents and a timely 

request submitted for Contract Amendment.  Failure to submit a timely request for Contract Amendment 

shall be deemed a waiver of any entitlement to additional compensation. 

 

ARTICLE XIV - NONDISCLOSURE 

 

Except as otherwise required by law or this Contract, the Design-Builder, its officers, employees, 

Subcontractors, agents, and assigns shall not divulge to third parties (without the prior consent of the 

City) any information obtained by it in connection with its performance under this Contract. 

 

ARTICLE XV - LAWS AND REGULATIONS 

 

The Design-Builder shall at all times comply with all applicable laws, statutes, rules, regulations, and 

ordinances in its performance under this Contract, including without limitation those governing wages, 

hours, employment discrimination, and safety as provided in the General Conditions.  The Design-Builder 

shall also comply with equal opportunity laws and regulations to the extent they are applicable. 

 

ARTICLE XVI - PATENT AND COPYRIGHT 

 

The Design-Builder shall indemnify, defend, and hold harmless the City, its officers, employees, agents 

and successors, against and from all claims, demands, losses, costs, expenses, suits, settlements, 

judgments, and damages (including attorneys’ fees), of any kind or nature whatsoever on account of 

infringement of any patent, copyrighted work, secret process, trade secret, un-patented invention, article, 

or otherwise, including claims thereof pertaining to, or arising from the Design-Builder’s performance 

under this Contract. 

 

Should the Design-Builder’s officers, employees, agents, or assigns (or anyone of a like nature), in the 

performance of the work or as a result of performing the work, develop any trade secret, prepare any 

copyrighted material, make any improvement, originate any invention, develop any process, or otherwise, 

such trade secret, copyright, improvement, invention, or process shall be the property of the Design-

Builder.  However, the Design-Builder shall grant or cause to be granted to the City the right and/or 

license to permanently use, or cause to be used for the benefit of the City any such trade secret, copyright, 

improvement, design, invention, or process in any manner for so long as the City desires to use the same 

for the City’s own internal use. 
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ARTICLE XVII - WORK PRODUCTS 

 

All work products of the Design-Builder for this Project are instruments of service for this Project only 

and shall remain the property of the City whether the Work is completed or not.  All plans, drawings, 

specifications, data maps, studies and other information, including all copies thereof, furnished by the 

City shall remain the property of the City.  These work products are not to be used on other work, and, 

with the exception of this Agreement, are to be returned/provided to the City upon request or at the 

completion of the Project. 

 

ARTICLE XVIII - INDEPENDENT CONTRACTOR 

 

The Design-Builder shall perform the work hereunder as an Independent Contractor, and all persons or 

entities employed by or under contract with the Design-Builder in connection herewith shall be 

employees of the Design-Builder and are not employees of the City in any respect. 

 

ARTICLE XIX - ASSIGNMENT 

 

The Design-Builder shall not assign this Contract, or any part hereof, without the prior written consent of 

the City.  Any attempted assignment in violation hereof shall be void. 

 

ARTICLE XX - NONWAIVER 

 

The failure of the City to insist upon or enforce strict performance by the Design-Builder of any of the 

provisions of this Contract, or to exercise any of its rights hereunder, shall not be construed as a waiver or 

relinquishment to any extent of the City’s right to assert or rely upon such terms or rights on any future 

occasion. 

 

ARTICLE XXI - SEVERABILITY 

 

Any provisions of this Contract prohibited or rendered unenforceable by local, state, or federal law, or by 

the ruling of any court of competent jurisdiction, shall be ineffective only to the extent of such prohibition 

or unenforceability without invalidating the remaining provisions of this Contract. 

 

ARTICLE XXII - SAVINGS CLAUSE 

 

In the event any phrase, clause, sentence, paragraph, section, article or other portion of this Contract shall 

become illegal, null or void or against public policy, for any reason, or shall be held by any court of 

competent jurisdiction to be illegal, null or void or against public policy, the remaining portions of this 

Contract shall not be affected thereby and shall remain in force and effect to the fullest extent permissible 

by law. 

 

ARTICLE XXIII - CONFLICT-OF-INTEREST 

 

This Contract may be canceled without penalty pursuant to ARS §38-511 in the event of a conflict of 

interest as described therein by any person significantly involved in negotiating this Contract on behalf of 

the City.  In the event of the foregoing, the City further elects to recoup any fee or commission paid or 

due to any person significantly involved in negotiating this Contract on behalf of the City from any other 

party to the Contract, arising as a result of this Contract. 
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ARTICLE XXIV - MISCELLANEOUS 

 

This Agreement may be terminated by either party upon ten (10) days written notice, with or without 

cause or upon completion of services.  If this Agreement is terminated, the Design-Builder shall be paid 

for authorized services satisfactorily performed to the date of the Design-Builder’s receipt of such 

termination notice. 

 

This Agreement shall be construed under the laws of the State of Arizona. 

 

This Contract constitutes the entire Contract between the parties hereto pertaining to the subject matter 

hereof and all prior and contemporaneous Agreements, representations, negotiations and understandings 

of the parties hereto, oral or written, are hereby superseded and merged herein. 

 

This Contract is the result of negotiations by and between the parties.  Although it has been drafted by the 

City Attorney, it is the result of the negotiations between the parties.  Therefore, any ambiguity in this 

Agreement is not to be construed against either party. 

 

This Agreement represents the entire and integrated Agreement between the City and the Design-Builder 

and supersedes all prior negotiations, representations or agreements, either written or oral.  This 

Agreement may be amended only by written instrument signed by both the City and the Design-Builder.  

Written and signed Amendments shall automatically become part of the Contract, and shall supersede any 

inconsistent provision therein; provided, however, that any apparent inconsistency shall be resolved, if 

possible, by construing the provisions as mutually complementary and supplementary. 

 

No oral order, objection, claim or notice by any party to the other shall affect or modify any of the terms 

or obligations contained in this Agreement, and none of the provisions of this Agreement shall be held to 

be waived or modified by reason of any act whatsoever, other than by a definitely agreed waiver or 

modification thereof in writing.  No evidence of modification or waiver other than evidence of any such 

written notice, waiver or modification shall be introduced in any proceeding. 

 

The parties hereto expressly covenant and agree that in the event of a dispute arising from this 

Agreement, each of the parties hereto waives any right to a trial by jury.  In the event of litigation, the 

parties hereby agree to submit to a trial before the Court.  Design-Builder further agrees that this 

provision shall be contained in all subcontracts related to the project, which is the subject of this 

Agreement. 

 

The parties hereto expressly covenant and agree that in the event of litigation arising from this 

Agreement, neither party shall be entitled to an award of attorney fees, either pursuant to the Contract, 

pursuant to A.R.S. § 12-341.01 (A) and (B), or pursuant to any other state or federal statute, court rule, 

case law or common law.  The Design-Builder further agrees that this provision shall be contained in all 

subcontracts related to the project that is the subject of this Agreement. 

 

Any notices to be given by either party to the other must be in writing, and personally delivered or mailed 

by prepaid postage, at the following addresses: 

 

  Public Works Director         **  

  City of Prescott           ** 

  433 N. Virginia Street        ** 

  Prescott, Arizona  86301 

 



 

13 

 

In the event any provision of this Agreement shall be held to be invalid and unenforceable, the remaining 

provisions shall be valid and binding upon the parties.  One or more waivers by either party of any 

provision, term, condition or covenant shall not be construed by the other party as a waiver of a 

subsequent breach of the same by the other party. 

 

 

************************************** 

 

The Design-Builder Agrees that this Contract, as awarded, is for the stated work, and understands that 

payment for the total work will be on the basis of the indicated amount(s), as stated in the Design-Build 

bid. 

 

IN WITNESS WHEREOF, three (3) identical counterparts of this Contract, each of which shall for all 

purposes be deemed an original thereof, have been duly executed by the parties herein above named, on 

the date and year first above written. 

 

 

 

CITY:             DESIGN-BUILDER: 
 

 

 

                           

Harry B. Oberg, Mayor         ** 

 

              By:             

 

              Title:             

 

 

 

 

ATTEST:     

 

 

 

                                                                            

Maureen Scott, City Clerk 

 

 

 

APPROVED AS TO FORM: 

 

 

 
             

Jon M. Paladini, City Attorney 
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COMMENCEMENT, PROSECUTION AND PROGRESS 

 

PRECONSTRUCTION CONFERENCE 

The Design-Builder is required to attend a Pre-construction Conference.  The City will contact the 

Design-Builder to schedule a specific date, time and location for the Pre-construction Conference.  

The purpose of the meeting is to outline specific construction items and procedures and to address 

items, which require special attention on the part of the Design-Builder.  The Design-Builder may 

also present proposed variations in procedures, which the Design-Builder believes may be of benefit 

to the project, reduce cost, or will reduce inconvenience to the public.  Communication and 

coordination issues will be also addressed during the Pre-construction Conference.  The Design-

Builder will be required to provide five sets of the following information at the Pre-construction 

Conference: 

A. Names and emergency telephone number of key personnel involved in the project. 

B. A copy of each subcontractor’s contract or purchase order agreement for each and every item of 

work under subcontract on the project. 

C. The Construction Schedule as defined elsewhere in the General Conditions. 

D. A payment schedule showing the estimated dollar volume of work for each calendar month 

during the life of the project. 

E. The Traffic Control and access management plan providing for continuous access to residents 

and businesses affected by the project. 

F. The Design-Builder’s Company Safety Plan. 

G. The Design-Builder’s Quality Control Plan. 

H. An itemized list of shop drawings, materials, mix designs, equipment submittals and a schedule 

indicating the dates each of these items will be transmitted to the Public Works Director for 

review. 

 Each of the above items is subject to review and approval by the Public Works Director.   

COMMENCEMENT 

The Design-Builder shall commence work on or before the tenth (10th) calendar day after receiving 

the Notice to Proceed, and shall complete all work under the Contract within the period of time 

specified in the Special Conditions. The City reserves the right to issue Notice to Proceed at any time 

between zero (0) and sixty (60) days after contract award. Notice to Proceed will be issued not later 

than sixty (60) calendar days after the Contract has been awarded unless otherwise agreed upon in 

writing, or as may be specified in the Special Conditions. In addition, Design-Builder shall not 

commence work until all required documents, bonds, plans and schedules have been received and 

approved by the City. These submittals will not affect the issuance of Notice to Proceed by the City. 

PUBLIC NOTICE   

A. Design-Builder shall issue written notification to those residents affected by the Airport Well #5 

Drilling and Equipping Project.  This notification shall contain at a minimum:  (1) Type of Work; 

(2) Design-Builder; (3) Design-Builder's Phone Number and Point of Contact; (4) Duration of 

Project; (5) Date Project Commences; (6) Description of Project Site; (7) Design-Builder’s After-

hours Point of Contact and Phone Number. 
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B. The Design-Builder is required to post public notification signs at all entrances to the project 

specifying the following information: (1) Project Name/Description (2) Construction Calendar 

(3) Design-Builder Name/Phone Number Day and Night  (4) City Public Works  (928)  777-

1130. 

C.  The sign size and legend shall be appropriate for the intended purpose and be easily read.  Sign 

background shall be blue with white letters.  The sign size and legend content shall be approved 

by the Public Works Department prior to sign manufacture.  All signs shall be posted prior to 

commencement of any work on the project.  Signs will be removed by the Design-Builder upon 

final acceptance of the project.  No direct payment shall be made for said signs, cost of such shall 

be considered incidental to the contract. 

SUBCONTRACTORS  

             MAG Specifications, Section 108.2, including the following: 

A. All subcontractors and purchase orders for equipment shall state and establish guaranteed 

delivery dates, at such times as determined by the Design-Builder, which will allow the Design-

Builder to complete the project within the Contract time. 

B. For purposes of this requirement, materials purchased directly from suppliers and installed by the 

Design-Builder’s own forces shall be included in the Design-Builder’s total and materials 

installed by subcontractors, regardless of who originally purchased them, will be included in the 

subcontractors’ totals. 

C. The Design-Builder shall furnish the form list of subcontractors with his bid including the 

estimated amount of each subcontract.  Additionally, a duplicate copy of each subcontract, 

including lower tier subcontracts, shall be delivered to the Public Works Director upon award of 

the project and prior to the issuance of the Notice to Proceed. 

DESIGN-BUILDER AND SUBCONTRACTOR RECORDS  

A. The Design-Builder shall keep at the work site a copy of the Contract Documents and shall at all 

times give the Public Works Director access thereto. 

B. The Request for Statements of Qualifications, Scoping Report, General Conditions, 

Specifications, Plans, and all supplementary documents are intended to be complete and 

complementary and to prescribe a complete work. If any omissions are made of information 

necessary to carry out the full intent and meaning of the Contract Documents, the Design-Builder 

shall immediately call the matter to the attention of the Public Works Director for furnishing of 

detailed instructions. In case of discrepancies, the Specifications shall govern over the plans. 

Figured dimensions shall govern over scaled dimensions. 

C. Any drawings or plans listed anywhere in the Specifications or Addenda thereto shall be regarded 

as a part thereof and of the Contract. Anything mentioned in these Specifications and not 

indicated on the plans, or anything indicated on the plans and not mentioned in these 

Specifications, shall be in the same force and effect as if indicated or mentioned in both. 

D. The Design-Builder, subcontractors and all suppliers shall keep and maintain all books, papers, 

records, files, accounts, reports, bid documents with back-up data, including electronic data, and 

all other material relating to the contract and project for three years following completion and 

acceptance of the work.  All records shall be accurately maintained in accordance with generally 

accepted accounting principles and practices uniformly and consistently applied in a format that 

will permit audit.  The Public Works Director or his authorized representative(s) shall have 
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access at all reasonable times to all applicable records of the Design-Builder and the records of 

the Design-Builder’s subcontractors.   

The Design-Builder and subcontractors shall preserve all such materials for a period of three 

years after all payments to the Design-Builder or subcontractors, or until the final resolution of 

all claims made by the Design-Builder or subcontractor on this contract, whichever is later.  The 

Design-Builder and subcontractors shall make all of the above materials available to the Public 

Works Director for auditing, inspection and copying and shall produce such materials upon 

written request at the office of the Public Works Director located at 433 N. Virginia St., Prescott 

Arizona. 

The Design-Builder shall insert the above requirement in each subcontract, purchase order, lease 

agreement, or other document under which goods or services are provided for the performance of 

this contract and shall also include in all subcontracts a clause requiring subcontractors to include 

the above requirement in any lower-tier subcontract, purchase order, lease agreement or 

document under which goods or services are provided for the performance of this contract.   

CHARACTER OF WORKMEN 

MAG Specifications, Section 108.6. 

SUSPENSION OF WORK 

A. The Public Works Director shall have the authority to suspend the work wholly or in part, for 

such period as he may deem necessary, due to unsuitable weather, or to such other conditions as 

are considered unfavorable for the suitable prosecution of the work, or for such time as he may 

deem necessary due to the failure on the part of the Design-Builder to carry out orders given, or 

to perform any provisions of the Contract. The Design-Builder shall immediately comply with 

the written order of the Public Works Director to suspend work wholly or in part. The suspended 

work shall be resumed when conditions are favorable and methods are corrected, as reviewed 

and accepted in writing by the Public Works Director. 

B. In case of suspension of work for any cause whatsoever, the Design-Builder shall be responsible 

for all materials and shall properly store them if necessary and shall provide suitable drainage 

and erect temporary structures where necessary. 

C. If the performance of all or any portion of the work is suspended or delayed by the Public Works 

Director in writing for an unreasonable period of time (not originally anticipated, customary, or 

inherent to the construction industry) and the Design-Builder believes that additional 

compensation and/or contract time is due as a result of such suspension or delay, the Design-

Builder shall submit to the Public Works Director, in writing, a request for an adjustment within 

seven (7) calendar days of receipt of the notice to resume work.  The request shall set forth the 

reasons and support for such adjustment. 

D. Upon receipt, the Public Works Director will evaluate the Design-Builder’s request.  If the 

Public Works Director agrees that the cost and/or time required for the performance of the 

contract has increased as a result of such suspension and the suspension was caused by 

conditions beyond the control of and not the fault of the Design-Builder, its suppliers, or 

subcontractors at any approved tier, and not caused by weather, the Public Works Director will 

make an adjustment (excluding profit) and modify the contract in writing accordingly.  The 

Design-Builder will be notified of the Public Works Director’s determination whether or not an 

adjustment of the contract is warranted.  In the event an adjustment of the contract is warranted a 

contract amendment shall be executed by both parties evidencing mutual agreement to same. 
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E. No contract adjustment will be allowed unless the Design-Builder has submitted the request for 

adjustment within the time limits prescribed. 

F. No contract adjustment will be allowed under this clause to the extent that performance would 

have been suspended or delayed by any other cause, or for which an adjustment is provided or 

excluded under any other term or condition of this contract. 

DELAYS AND EXTENSION OF TIME 

MAG Specifications, Section 108.7, including: 

A. It is the Design-Builder’s responsibility to establish construction methods and a construction 

schedule, which will facilitate the completion of work required by this Contract within the 

contract period and with full consideration for the season during which the work is scheduled. 

Judgment as to hazardous conditions shall be made by the Public Works Director. 

B. To receive consideration for an extension of time, a request must be made in writing to the 

Public Works Director stating the reason for said request, and such request must be received by 

the Public Works Director as soon as reasonably practicable when the Design-Builder has 

knowledge or should have known of the delay causing event, condition or circumstances, but in 

no event later than immediately following the end of the delay-causing condition. The extension 

of time allowed shall be as determined by the Public Works Director and approved by the City. 

In setting the Contract time, it has been assumed that up to five (5) working days may be lost as a 

result of weather conditions which will slow down the normal progress of work; therefore no 

extensions in contract time will be allowed for the first five (5) working days lost due to bad 

weather conditions. An extension of time may be granted by the City after the expiration of the 

time originally fixed in the Contract or as previously extended, and the extension so granted 

shall be deemed to commence and be effective from the date of such expiration.  

C. Any extension of time shall not release the sureties upon any bond required under the Contract. 

Extensions of time in and of themselves will not be a basis for a request of additional 

compensation by the Design-Builder. 

D. Any delays in this project, or extensions of time which may be granted, shall not entitle the 

Design-Builder to any additional compensation or monies whatsoever, including but not limited 

to compensation for loss of anticipated profits, extended overhead, unabsorbed home office 

overhead, or any other payments, unless expressly agreed to by the City in a duly executed and 

approved contract amendment.   

PAYMENT FOR DELAY 

MAG 109.8 except as modified hereafter: 

109.8.2, (B)  Any compensation paid to the Design-Builder shall be in accordance with the General 

Conditions, Payment to Contractors, section of this Contract. 

109.8.3 Extension of Contract Time: For any such delays, the Contract Time will be adjusted in 

accordance with the General Conditions, Delays and Extension of Time, section of this Contract. 

TERMINATION FOR BREACH OF CONTRACT 

MAG Specifications, Sections 108.10 and 108.11, including: The foregoing provisions are in 

addition to and not in limitation of any other rights or remedies available to the City. 
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METHODS AND EQUIPMENT 

MAG Specifications, Section 108.6, including: The methods and equipment adopted by the Design-

Builder shall be such as will secure a satisfactory quality of work and will enable the Design-Builder 

to complete the work in the time agreed upon. The selection and use of these methods and equipment 

is the responsibility of the Design-Builder. 

DATE OF ACTUAL COMPLETION 

The date upon which the project will be considered as complete shall be that date upon which the 

Work is accepted by the City. 

FINAL ACCEPTANCE 

MAG Specifications, Section 105.15 (B), including: 

A. After all work under the Contract has been completed, as determined by the Public Works 

Director, the Public Works Director will recommend in writing to the City that Final Acceptance 

of the entire work under this Contract be made as of the date of the Public Works Director final 

inspection. The City will make Final Acceptance promptly after receiving the Public Works 

Director’s recommendation. 

B. Partial Acceptance may be given upon Substantial Completion of the work at the sole discretion 

of the Public Works Director in accordance MAG 105.15 and the paragraph entitled PARTIAL 

ACCEPTANCE OF WORK in these General Conditions. 

C. For the purpose of this section, Substantial Completion shall mean that stage in the progress of 

the Work where the Work or designated portion is sufficiently complete in accordance with the 

Contract Documents so that the City can occupy or utilize the Work for its intended use with 

only minor work items or cleanup items remaining to be accomplished.  Partial Acceptance shall 

not be given for incomplete major work items nor minor work items affecting public health and 

safety. 

D. Contract Time accounting and/or Assessment of Liquidated Damages shall be suspended on the 

date of Partial Acceptance and the Design-Builder shall complete all remaining work items 

necessary for Final Acceptance within thirty (30) calendar days of the date of Partial Acceptance. 

 The City shall withhold release of retention until all items under the Contract have been 

completed and Final Acceptance has been issued. 

SAFETY, HEALTH AND SANITATION PROVISIONS 

MAG Specifications, Section 107.5, including: 

A. The Design-Builder shall provide suitable and adequate sanitary conveniences for the use of all 

persons employed on the project. All sanitary conveniences shall conform to the regulations of 

the public authority having jurisdiction over such matters. At the completion of the project, all 

such sanitary conveniences shall be removed and the premises left in a sanitary condition. 

B. On all projects, with respect to sanitation facilities, for which Federal funds are allocated, the 

Design-Builder shall cooperate with and follow directions of representatives of the Public Health 

Service and the State. State and County public health service representatives shall have access to 

the work wherever it is in preparation or progress, and the Design-Builder shall provide proper 

facilities for such access and inspection.  
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TRAFFIC CONTROL 

Traffic control is the responsibility of the Design-Builder and shall be in accordance with MAG 

Specifications, Section 401. The Design-Builder shall submit to the City, for approval, a traffic 

control plan for all activities connected with the proposed work. 

WATER 

A. The Design-Builder shall supply adequate, pure cool drinking water with individual drinking 

cups for the use of employees on this construction. The quality of drinking water shall meet the 

“Standards for Public Water Supplies” specified in the State Health Department Code. 

B. It shall be the responsibility of the Design-Builder to provide and maintain, at his own expense, 

an adequate supply of water for his use for construction and to install and maintain necessary 

supply connections and piping for same. Before final acceptance of the completed project, all 

temporary connections and piping installed by the Design-Builder shall be removed. 

C. The Design-Builder shall apply for a fire hydrant meter for all construction water used if the 

Design-Builder desires to obtain water from the City distribution system at any point.  All 

Design-Builders requesting construction water from the City must submit a Construction Water 

Meter Application to the Water Distribution Department.  A $1,000 deposit will be required for 

hydrant meters.  If construction water use occurs during the months of May through September 

the Design-Builder shall also include a dust abatement program.  Potable water may not be 

allowed for dust abatement during these months.  Potable water can be used to process 

embankment fill and base materials year round.  However, Design-Builders are encouraged to 

use treated effluent for construction activities.  The City has two outlets for effluent, the Sundog 

Wastewater Treatment Plant and the Airport Wastewater Treatment Plant.  The City will provide 

metered standpipes for effluent at both plants.  The Design-Builder will be required to estimate 

daily and total potable/effluent water usage for the project as identified on the Construction 

Water Meter application.  The Design-Builder will be responsible for all costs associated with 

obtaining and delivering construction water.  

PROTECTION OF WORK 

MAG Specifications, Section 107.10. 

CLEANUP AND DUST CONTROL 

MAG Specifications, Sections 104.1.3 and 104.1.4, including: Salvage material shall be stored at 

areas designated by the Public Works Director. 

GUARANTEE OF WORK 

MAG Specifications, Section 108.8, shall apply, but modify: Guarantee period is two (2) years.  

During the two year guarantee period, should the Design-Builder fail to remedy defective material 

and/or workmanship, or to make replacements within five (5) calendar days after written notice by 

the City, it is agreed that the City may make such repairs and replacements and the actual cost of the 

required labor and materials shall be chargeable to and payable by the Design-Builder. 

CONTINGENCIES 

All loss or damage arising from obstruction or difficulties which may be encountered in the 

prosecution of the work, from the action of the elements, or from any act or omission on the part of 

the Design-Builder or any person or agent employed by him shall be borne by the Design-Builder. 
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NOTICE AND SERVICE THEREOF 

Any notice to the Design-Builder from the City relative to any part of this Contract shall be in 

writing and considered delivered and the service thereof completed when said Notice is posted, by 

first class mail, to the said Design-Builder at his last given address, or delivered in person to said 

Design-Builder or his authorized representative on the work. 

PROJECT MEETINGS  

A. It shall be the responsibility of the Design-Builder to conduct weekly meetings to be attended by 

representatives of subcontractors, utilities, the Public Works Director and other interested parties 

for the purpose of keeping the project on schedule and to provide for necessary coordination of 

the work of the various parties.  The Design-Builder shall take minutes at each meeting for 

distribution to all attendees the following week. The minutes shall be of sufficient detail to 

accurately recount the meeting discussion, including but not limited to progress, work schedule, 

submittals and certifications, utilities, construction issues, contract changes, safety and traffic 

control, action items, resolved and unresolved issues. 

B. Additionally the Design-Builder shall furnish the Public Works Director with written weekly 

project status reports at the beginning of each weekly project meeting.  The report shall cover the 

work of the preceding work week and shall include the following for each week. 

1. A comprehensive daily list of the Design-Builder’s men and equipment performing the work 

on the jobsite. 

2. A comprehensive daily list of Design-Builder’s subcontractors’ men and equipment, if any, 

performing the work on the jobsite. 

3. A brief description of the work performed by the Design-Builder and Design-Builder’s 

subcontractors, if any. 

4. The estimated percentage of each portion of the work performed for the period together with 

the total percentage of each portion of the work performed to the date of the report. 

5. A detailed summary of each work stoppage, if any, occasioned by the City, other contractors, 

or other designated reasons, which were beyond the Design-Builder’s control.  

6. Comments or exceptions to prior weekly meeting minutes shall be addressed at each 

subsequent construction meeting.  

CONSTRUCTION SCHEDULE 

Per MAG Specifications, Section 108.4 and Section 108.5, including:  

A. The Construction schedule shall indicate the time of starting and completing each major phase of 

the project and such intermediate phases as will serve for well-defined control points. The 

schedule shall be of sufficient detail to define the Critical Path for project completion.  It shall 

also indicate the scheduled receipt of major items of equipment and the items of equipment 

installation dates of which is critical to the scheduled progress of the project.  Two (2) week 

look-ahead schedules will be provided by the Design-Builder at each weekly construction 

meeting.  The comprehensive Project Schedule shall be updated and submitted monthly.  Such 

updates shall include and accurately reflect additional work, changes in the work, delays to 

individual items of work and reasons therefore along with the extent of delay and any other items 

affecting the progress of the project. 



 

11   

B. Failure by the Design-Builder to provide the weekly/monthly updates will result in the City 

withholding an amount equal to five percent (5%) of the monthly pay estimate relative to the 

billing period in which the schedule updates are to be provided.  Said five percent (5%) 

withholding will be retained by the City until the required schedule updates are submitted by the 

Design-Builder, reviewed by the City and found to be current.  When the schedule updates are 

determined to be in conformance with the provisions herein the five percent (5%) retainer will be 

released with the next monthly payment.     

C. The construction schedule shall serve as an index of progress prosecution as contemplated by the 

Design-Builder. In the event the actual construction progress varies substantially from the 

scheduled progress, the Public Works Director will require and the Design-Builder shall be 

required, within ten (10) calendar days written notice, to provide a revised construction schedule, 

giving in detail the particular changes in production as estimated by the Design-Builder to 

complete the work within the specified Contract Time.  Time is of the essence in this regard.         

ACCIDENT PREVENTION 

MAG Specifications, Section 107.5 and 107.6 including: 

A. Machinery, equipment and other hazards shall be guarded or eliminated in accordance with the 

safety provisions of the Manual of Accident Prevention in Construction published by the 

Associated General Contractors of America, and the requirements of the Occupational Safety and 

Health Administration. 

B. First aid facilities and information posters conforming at least to the minimum requirements of 

the Occupational Safety and Health Administration shall be provided in a readily accessible 

location or locations. 

C. The Design-Builder shall make all reports as are, or may be, required by the Engineer or any 

authority having jurisdiction, and permit all safety inspections of the work being performed under 

this Contract. Before proceeding with any construction work, the Design-Builder shall take all 

the necessary action to comply with all provisions for safety and accident prevention. In the event 

the Design-Builder fails to comply with said safety provisions or directions of the Public Works 

Director, the Public Works Director without prejudice to any other rights of the City, may issue 

an order stopping all or any part of the work. 

D. Thereafter, a start order for resumption of the work may be issued at the discretion of the Public 

Works Director when in his opinion the defection from safety requirements has been corrected. 

The Design-Builder shall make no claim for an extension of time or for compensation or 

damages by reason of or in connection with such work stoppage.  

CONSTRUCTION FACILITIES 

All construction hoists, elevators, scaffolds, stages, shoring, and similar temporary facilities shall be 

of ample size and capacity to adequately support and/or move the loads to which they will be 

subjected. All railings, enclosures, safety devices, and controls required by law or for adequate 

protection of life and property shall be provided. 

TEMPORARY FACILITIES 

The Design-Builder shall provide all temporary facilities and utilities required for prosecution of the 

work; protection of employees and the public; protection of the work from damage by fire, weather 

or vandalism; and such other facilities as may be specified or required by any legally applicable law, 

ordinance, rule, or regulation. 
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WARNING DEVICES AND BARRICADES 

Per MAG Specifications, Section 107.7. 

HAZARDS IN PUBLIC RIGHT-OF-WAY 

Per MAG Specifications, Section 107.7. 

HAZARDS IN PROTECTED AREAS 

Excavations on project sites from which the public is to be excluded shall be marked or guarded in a 

manner appropriate for the hazard. 

PROTECTION OF EXISTING ITEMS 

The Design-Builder shall protect all existing structures, trees, shrubs, and other items on the project 

site that are to be preserved, by substantial barricades or other devices commensurate with the 

hazard, from injury or destruction by vehicles, equipment, workmen, or other agents. 

PROJECT SECURITY 

The Design-Builder shall make adequate provision, subject to the approval of the Public Works 

Director, to protect the project and Design-Builder's facilities from fire, theft, and vandalism, and the 

public from unnecessary exposure to injury. 

FIRE EXTINGUISHER 

At least one (1) fire extinguisher, rated at least 2A, shall be provided on the job site. 

OFF-SITE ROADS 

Except as otherwise shown or specified, off-site access roads shall be adequately maintained, 

graded-earth roads. Such roads shall be built only in the public right-of-way or easements obtained 

by the City. If the Design-Builder elects to build along some other alignment, he shall obtain, without 

additional cost to the City, necessary rights-of-way or easements. 

NOISE ABATEMENT 

In inhabited areas, particularly residential, operations shall be performed in a manner to minimize 

unnecessary noise generation. Particular consideration shall be given to noise generated by repair and 

service activities during the night hours in residential areas. No repair or service activities shall be 

conducted between the hours of 6:00 p.m. and 7:00 a.m. 

DRAINAGE CONTROL 

In excavation, fill, and grading operations, care shall be taken to disturb the pre-existing drainage 

pattern as little as possible. Particular care shall be taken not to direct drainage water onto private 

property or into streets or drainage ways inadequate for the increased flow. 

PROJECT CLOSE-OUT 

It is the intent of these Specifications and Contract Documents that the Design-Builder shall deliver a 

complete and operable facility capable of performing its intended functions and ready for use.  The 

City shall withhold Final Payment and release of retention until ALL of the following items have 

been completed: 

A. Completion of all work, including punch-list items and Final Acceptance of the work by the City. 

B. Submittal by Design-Builder of final pay estimate, which shall show the amount of work 

performed according to the Contract and approved by the City. 



 

13   

C. Submittal by the Design-Builder of all Project Record Documents, including As-Built drawings, 

operation and maintenance manuals, and other records as referenced herein. 

D. Submittal by Design-Builder of CONTRACTOR’S AFFIDAVIT REGARDING SETTLEMENT 

OF CLAIMS AND CERTIFICATION OF COMPLETION AND WARRANTIES. 

E. Closeout of any and all permits issued to the Design-Builder by the City or any other agency for 

the work included in the project. 

F. Submittal by Design-Builder of EPA SWPPP Notice of Termination (if applicable).  

WASTE DISPOSAL, GRADING AND MATERIAL STORAGE   

A. The Design-Builder shall provide for the disposal of all surplus materials, waste products, debris, 

etc., and shall make necessary arrangements for such disposal. The Design-Builder shall obtain 

written permission from property owners(s) prior to disposing of any surplus materials, waste 

products, debris, etc., on private property, and shall also obtain the approval of the Public Works 

Director prior to such disposal. 

B. The Public Works Director will not approve the filling of ditches, washes, drainage ways, etc., 

which may in his opinion create water control problems. 

C. The Public Works Director will not approve disposal operations, which will, in his opinion, 

create unsightly and/or unsanitary nuisances. 

D. The Design-Builder shall maintain the disposal site(s) in a reasonable condition of appearance and 

safety during the construction period as required by the Public Works Director. Prior to final 

acceptance of the project, the Design-Builder shall have completed the leveling and cleanup of 

the disposal site(s) to the satisfaction of the Public Works Director. 

E. The Design-Builder shall obtain a grading permit or any other permit required by the City, 

Yavapai County or any other county, or State or federal rules, regulations, laws, ordinances, or 

any other regulatory authority for all construction operations of the Project, including but not 

limited to the following: 

1. Areas disturbed by the Design-Builder, including staging areas, borrow areas, waste areas, or 

material storage areas, located within the City limits that are subject to any requirements of 

the City Code or City Land Development Code, including but not limited to Section 6.7 – 

Site Disturbance, Grading and Restoration Standards, of the City Land Development Code; 

Section 9.6 – Site Disturbance and Grading Permit, or Chapter 16-2: DRAINAGE 

REGULATIONS;   

2. Areas outside of the City limits that are subject to the requirements of Yavapai County for 

any activities described in this section, “WASTE DISPOSAL”; 

3.  The disposal of waste material on private property dependent upon site specific conditions at 

the waste area(s) and characteristics of the fill in accordance with Paragraph 1. The fees for a 

permit for this activity shall not be waived; said fees are incidental to the appropriate bid 

item(s); 

4.  The staging or material storage area(s) that: 

a. Are not City owned property on the project, or  

b. Require clearing or grubbing in excess of 10,000 sf.  
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Fees for a permit(s) for this activity shall not be waived; said costs are incidental to the 

appropriate bid item(s). 

5. Site disturbances for infrastructure improvements on City owned property not within the 

right-of-way for which the disturbance is greater than 50 cubic yards of material or in excess 

of 10,000 square feet.  The associated fees for grading permits for this activity on City owned 

property shall be waived. 

PROJECT RECORD DOCUMENTS 

A. The Design-Builder shall maintain at the site, available to the City and Engineer, one (1) copy of 

all Drawings, Specifications, Addenda, approved Shop Drawings, Change of Orders, and other 

modifications in good order and marked to record all changes made during construction. These 

shall be delivered to the City upon completion of the Project or the earlier termination of the 

parties' contract. 

B. The Design-Builder shall maintain any and all documentation to substantiate all costs on the 

project, including but not limited to those items included in “Force Account” computations, 

computations reflecting the actual cost of work on the project and computations substantiating 

any claimed increases or additional costs incurred in the project by the Design-Builder, and shall 

make those records available to the City (or provide copies thereof to the City) within 24 hours of 

request by the City.  The failure of the Design-Builder to maintain and produce the foregoing 

documentation will preclude the Design-Builder from being entitled to any additional payments 

for any additional work in question.   

CONTROL OF WORK 

ABBREVIATIONS 

MAG Specifications, Section 101.1, including abbreviations as shown on the Plans. 

AUTHORITY AND DUTIES OF INSPECTOR 

Per MAG Specifications, Section 105.9, including: 

A. An inspector is to be assigned to the project by the City to monitor the project and to keep the 

Public Works Director informed as to the progress of the work and the manner in which it is 

being done.  Additionally, the inspector will call the Design-Builder’s attention to any 

non-conformance with the Plans and Specifications.  He will not be authorized to approve or 

accept any portion of the work or to act as foreman for the Design-Builder.  Inspection will be 

done on an as needed or on-call basis. 

B. The inspector will exercise such additional authority only as may from time to time be delegated 

to him by the Public Works Director.  

INSPECTION 

MAG Specifications, Section 105.10, including: 

Inspection is to be done by the City Public Works Department. The Design-Builder shall furnish the 

Public Works Director with every reasonable facility for ascertaining whether or not the work as 

performed is in accordance with the requirements and intent of the Specifications and Contract. If the 

Public Works Director requests it, the Design-Builder at any time before acceptance of the work 

shall remove or uncover such portions of the finished work as may be directed. After examination, 

the Design-Builder shall restore said portions of the work to the standards required by the 
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Specifications. Should the work thus exposed or examined prove acceptable, the uncovering or 

removing and the replacing of the covering or making good of the part removed will be paid for as 

provided under CHANGES IN THE WORK, but should the work so exposed or examined prove 

unacceptable, the uncovering or removing and the replacing of the covering or making good of the 

parts removed shall be at the Design-Builder's expense. Inspection or supervision by the Public 

Works Director shall not be considered as direct control of the individual workman and his work.  

The direct control shall be solely the responsibility of the Design-Builder's foreman and 

superintendent. 

AUTHORITY OF THE ENGINEER 

MAG Specifications, Section 105.1 with the following exception:  References to “the Engineer” 

shall mean Public Works Director. 

PLANS 

A. The Contract Plans consist of general drawings. These indicate such details as are necessary to 

give a comprehensive idea of the construction contemplated. All authorized alterations affecting 

the requirements and information given on the Contract Plans shall be in writing. The Contract 

Plans shall be supplemented by such working or shop drawings prepared by the Design-Builder 

as are necessary to adequately control the work. No change shall be made by the Design-Builder 

in any working or shop drawing after it has been accepted by the Public Works Director. 

B. The Design-Builder shall keep a copy of the Plans and Specifications at the job site, and shall at 

all times give the Public Works Director access thereto. Any drawings or plans listed in the 

Detailed Specifications shall be regarded as a part thereof and the Public Works Director will 

furnish from time to time such additional drawings, plans, profiles, and information as he may 

consider necessary for the Design-Builder's guidance. 

C. All authorized alterations affecting the requirements and information given on the accepted plans 

shall be in writing. No changes shall be made of any plan or drawing after the same has been 

accepted by the Public Works Director except by consent of the Public Works Director in 

writing. 

CONFORMITY WITH PLANS AND ALLOWABLE DEVIATIONS 

MAG Specifications, Section 105.3. 

COORDINATION AND INTERPRETATION OF PLANS AND SPECIFICATIONS 

MAG Specifications, Section 105.4, including: 

A. In the event of any doubt or question arising regarding the true meaning of these Specifications, 

Special Provisions, or the Plans, reference shall be made to the Public Works Director, whose 

decision thereon shall be final. In the event of any discrepancy between any drawing and the 

figures written thereon, the figures shall be taken as correct. 

B. In the event of there being a conflict between one contract document and any of the other 

contract documents the document highest in precedence shall control and supersede the 

document which is contrary to it. The order of precedence of the Contract Documents is as 

follows: 

 1. Supplemental Agreements, the last in time being the first in precedence. 

 2. The formal Contract. 

 3. Request for Statements of Qualifications. 
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 4. Project Scoping Report. 

 5. Special Provisions. 

 6. Technical Specifications. 

 7. Plans. 

 8. General Conditions. 

 9. Design-Builder Proposal. 

ORDER OF WORK 

A. When required by the Contract Documents, the Design-Builder shall follow the sequence of 

operations as set forth therein. 

B. Full compensation for conforming to such requirements will be considered as included in the 

prices paid for contract items of work and no additional compensation will be allowed therefore. 

CONSTRUCTION STAKES, LINES AND GRADES 

MAG Specifications, Section 105.8. 

REMOVAL OF UNACCEPTABLE AND/OR UNAUTHORIZED WORK 

MAG Specification, Section 105.11. 

MAINTENANCE DURING CONSTRUCTION 

MAG Specifications, Section 105.12. 

COOPERATION BETWEEN CONTRACTORS 

The City reserves the right at any time to contract for and perform other additional work on or near 

the work covered by the contract. 

When separate contracts are let within the limits of any one project, each contractor shall conduct his 

work so as not to interfere with or hinder the progress or completion of the work being performed by 

other contractors.  Contractors working on the same project shall cooperate with each other as 

directed. 

The Design-Builder shall arrange his work and shall place and dispose of the materials being used so 

as not to interfere with the operations of the other contractors within the limits of the same project.  

He shall join his work with that of others in an acceptable manner and shall perform it in proper 

sequence to that of others. 

The City will not honor any claim for extra compensation due to delays, extra work, or extension of 

time caused by any other contractors working within the limits of the same project. 

COORDINATION OF WORK 

A. Prior to starting construction, the Design-Builder shall submit their construction schedule to the 

Public Works Director for approval. 

B. It shall be the responsibility of the Design-Builder to maintain overall coordination of the project. 

Based on the general contract construction schedule prepared in accordance with these 

Specifications, the Design-Builder shall obtain from each of his subcontractors a similar schedule 

and shall be responsible for all parties maintaining these schedules or for coordinating changes 

necessitated by unforeseen difficulties. 
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LINES AND GRADES 

All work under this Contract shall be built in accordance with the detailed scope of work.  

 

MATERIALS AND WORKMANSHIP 

GENERAL 

MAG Specifications, Section 106.1, including: 

A. Where equipment, materials, or articles are referred to in the Specifications as “or equal”, or 

“equal to” any particular standard, the Public Works Director shall decide the question of 

equality. 

B. Wherever any standard published specification is referred to, the latest edition or revision, 

including all contract amendments, shall be used unless otherwise specified. Materials of a 

general description shall be the best of their several kinds, free from defects, and adapted to the 

use for which provided. The physical characteristics of all materials not particularly specified 

shall conform to the latest standards published by the American Society for Testing and 

Materials, where applicable. All material shall be new and of the specified quality and equal to 

the accepted samples, if samples have been submitted. 

C. All work shall be done and completed in a thorough, workmanlike manner notwithstanding any 

omission from these Specifications or from the Plans; and it shall be the duty of the Design-

Builder to call the Public Works Director's attention to apparent errors or omissions and request 

instructions before proceeding with the work. The Public Works Director may, by appropriate 

instructions, correct errors and supply omissions, which instructions shall be binding upon the 

Design-Builder as though contained in the original Specifications or Plans. 

SUBSTITUTION OF MATERIAL OR EQUIPMENT 

MAG Specifications, Section 106.4, including: Requests relative to substitutions for materials or 

equipment specifically designated on the Plans or in the Specifications shall be made in writing, and 

such requests shall be accompanied by complete data on which the Public Works Director can make 

determination on the merits of the proposed substitution. The written request shall state how the 

product proposed for a substitution compares with or differs from the designated product in 

composition, size, arrangement, performance, etc., and in addition, the request shall be accompanied 

by documentary evidence of equality in price and delivery or evidence of difference in price and 

delivery. Data on price shall be in the form of certified quotations from suppliers of both the 

designated and proposed items. All items accepted for substitution shall be subject to all applicable 

provisions of the Specifications. Should substitution be allowed under the foregoing provisions, and 

should the item subsequently prove to be defective or otherwise unsatisfactory for the service for 

which it was intended, the Design-Builder, shall without cost to the City, and without obligation on 

the part of the Public Works Director, replace the item with the material originally specified. 

FABRICATED MATERIALS AND SHOP DRAWINGS 

Fabricated materials and shop drawings shall be handled as set forth in the Special Conditions. 

MATERIALS FURNISHED BY THE CITY 

MAG Specifications, Section 106.8. 



 

18   

STORAGE AND HANDLING OF MATERIALS 

MAG Specifications, Section 106.5 and 106.6, including: Protection of materials and equipment 

stored on the site shall be the responsibility of the Design-Builder. The City reserves the right to 

direct the Design-Builder to provide proper means of protection for materials if such is deemed 

advisable by the Public Works Director; however, the exercise of or failure to exercise this right shall 

not be deemed to relieve the Design-Builder of his primary responsibility for protecting the material 

and equipment. The Design-Builder shall provide suitable warehouses or other adequate means of 

protection for such if the materials and equipment require storage and protection. The Design-

Builder shall store and care for the materials and equipment in the most suitable manner to protect 

them from distortion, rain, dust, or other damage. The cost of replacing any material or equipment 

damaged in storage shall be borne by the Design-Builder, and the fact that material or equipment has 

been damaged after partial payment has been made shall not relieve the Design-Builder of his 

primary responsibility. No motor shall be left uncovered or unprotected.  

REJECTED MATERIALS 

MAG Specifications, Section 106.7. 

UTILITIES 

MAG Specifications, Section 107.11. 

DRIVEWAYS AND WALKS 

Inconvenience caused by digging across driveways and sidewalks shall be kept to a minimum by 

restoring the serviceability of the drive or sidewalk as soon as possible. Before blocking driveways, 

the Design-Builder shall notify the property owner. The Design-Builder shall replace or repair any 

damage done to driveways and walks to not less than the condition existing prior to the Design-

Builder's work. If it is necessary to leave an excavation open across driveways or sidewalks, the 

Design-Builder shall provide temporary relief in the form of steel plates over the excavation. Direct 

access shall be provided at all times to fire engine houses, fire hydrants, hospitals, police stations, 

and at all other agencies or services where emergencies may require immediate access to same. 

ROADS AND FENCES 

Streets and roads subjected to interference by the prosecution of this work shall be kept open and 

maintained by the Design-Builder until the work is completed. 

TREES AND SHRUBBERY 

A. All trees and shrubbery within the right-of-way or easements shall be protected by the Design-

Builder insofar as practicable. 

B. In the event shrubbery or trees must be trimmed, or removed, the Design-Builder shall notify the 

property owner to do so within a reasonable time prior to construction. All shrubbery or trees not 

removed by the property owner shall be trimmed or removed by the Design-Builder and hauled 

from the job at the Design-Builder's expense. 

C. All trees, shrubs, hedges, brush, etc. designated on the Plans, or by the Public Works Director for 

removal, shall be completely removed and disposed of as indicated on the Plans or as specified 

by the Public Works Director. 
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IRRIGATION DITCHES AND STRUCTURES 

The Design-Builder shall contact the owners of any ditches, irrigation lines, and appurtenances, 

which interfere with the work and shall make arrangements for dry- up or scheduling of water 

deliveries. The Design-Builder shall be liable for any damage due to irrigation facilities damaged by 

his operations and shall repair such damaged facilities to an “equal or better than” original condition. 

SUBMITTALS 

Per MAG Specifications, Section 105.2, including: 

A. In ample time for each to serve its proper purpose and function, the Design-Builder shall submit 

to the Public Works Director such schedules, reports, drawings, lists, literature samples, 

instructions, directions, and guarantees as are specified or reasonably required for construction, 

operation, and maintenance of the facilities to be built and/or furnished under this Contract. 

B. Shop drawings and data shall be submitted to the Public Works Director in such number of 

copies as will allow him to retain four (4) copies of each submittal. The submittal shall clearly 

indicate the specific area of the Specifications or Plans for which the submittal is made. The 

additional copies received by him will be returned to the Design-Builder's representative at the 

job site. The Public Works Director’s notations of the action, which he has taken, will be noted 

on one (1) of these returned copies.  

C. The above drawings, lists, prints, samples, and other data shall become a part of the Contract and 

a copy of the same shall be kept with the job site plans and the fabrications furnished shall be in 

conformance with the same. 

MATERIALS AND EQUIPMENT SCHEDULES 

Drawings of minor or incidental fabricated materials and/or equipment may not be required by the 

Public Works Director. The Design-Builder shall furnish the Public Works Director tabulated lists of 

such fabrications, showing the names of the manufacturers and catalog numbers, together with 

samples of general data as may be required to permit determination by the Public Works Director as 

to their acceptability for incorporation in the work. 

QUALITY CONTROL 

A. All material shall be of the specified quality and equal to the approved samples, if samples have 

been submitted. All work shall be done and completed in a thorough, workmanlike manner, 

notwithstanding any omission from these Specifications or from the Plans; and it shall be the 

duty of the Design-Builder to call the Public Works Director’s attention to apparent errors or 

omissions and request instructions before proceeding with the work. The Public Works Director 

may, by appropriate instructions, correct errors and supply omissions, which instructions shall be 

as binding upon the Design-Builder as though contained in the original Specifications or Plans. 

B. Materials which will require testing and inspection at the place of origin shall not be shipped 

prior to such testing and inspection. 

SAMPLES AND TESTS 

Per MAG Specifications, Sections 106.2 and 106.3, including: 

A. At the option of the Public Works Director, the source of supply of each of the materials shall be 

approved by him before the delivery is started and before such material is used in the work. 

Representative preliminary samples of the character and quality prescribed shall be submitted by 
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the Design-Builder or producer of all materials to be used in the work for testing or examination 

as desired by the Public Works Director. 

B. Sieves used in determining the grading of samples of aggregates, select material, and other 

graded materials, shall conform to ASTM Designation E 11-81. 

 

LEGAL RELATIONS AND RESPONSIBILITY 

LAWS TO BE OBSERVED 

MAG Specifications, Section 107.1. 

ALIEN LABOR 

The Design-Builder shall comply with the Immigration Reform and Control Act of 1996. 

COMPLIANCE WITH FEDERAL AND STATE LAWS 

The Design-Builder understands and acknowledges the applicability to it of the Americans with 

Disabilities Act, the Immigration Reform and Control Act of 1986 and the Drug Free Workplace Act 

of 1989.  The following is only applicable to construction contracts:  The Design-Builder must also 

comply with A.R.S. §34-301, “Employment of Aliens on Public Works Prohibited”, and A.R.S. §34-

302, as amended, “Residence Requirements for Employees”. 

Under the provisions of A.R.S. §41-4401, Design-Builder hereby warrants to the City that the 

Design-Builder and each of its subcontractors will comply with, and are contractually obligated to 

comply with, all Federal Immigration Laws and regulations that relate to their employees and A.R.S. 

§23-214(A) (hereinafter “Contractor Immigration Warranty”).  

A breach of the Contractor Immigration Warranty Shall constitute a material breach of this Contract 

and shall subject the Design-Builder to penalties up to and including termination of this Contract at 

the sole discretion of the City. 

The City retains the legal right to inspect the papers of any Design-Builder or subcontractors’ 

employee who works on this Contract to ensure that the Design-Builder or subcontractor is 

complying with the Contractor Immigration Warranty.  Design-Builder agrees to assist the City in 

regard to any such inspections. 

The City may, at its sole discretion, conduct random verification of the employment records of the 

Design-Builder and any of the subcontractors to ensure compliance with Contractor Immigration 

Warranty.  Design-Builder agrees to assist the City in regard to any random verification performed. 

Neither the Design-Builder nor any of the subcontractors shall be deemed to have materially 

breached the Contractor Immigration Warranty if the Design-Builder or subcontractor establishes 

that it has complied with the employment verification provisions prescribed by Sections 274A and 

274B of the Federal Immigration and Nationality Act and the E-Verify requirements prescribed by 

A.R.S. §23-214, Subsection A. 

The provisions of this Article must be included in any contract the Design-Builder enters into with 

any and all of its subcontractors who provide services under this Contract or any subcontract.  

“Services” are defined as furnishing labor, time or effort in the State of Arizona by building or 

transportation facility or improvement to real property. 
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EMPLOYMENT PROVISIONS 

Subject to existing law, and regulations, illegal or undocumented aliens will not be employed by the 

Design-Builder for any work or services to be performed pursuant to this contract.  The Design-

Builder will ensure that this provision is expressly incorporated into any and all Subcontracts or 

subordinate agreements issued in support of this contract. Design-Builder agrees to comply with the 

provisions of Section 274A(a)(1)(A) and 274A(a)(2) of the Immigration and Nationality Act (8 

U.S.C. 1324a(a)(1)(A), 1324a(a)(2)) (the “INA employment provisions”), and any amendments 

thereto, prohibiting the unlawful employment of illegal or undocumented aliens.  Under the terms of 

this agreement, the Design-Builder shall not knowingly hire or employ for any work performed 

pursuant to this contract any workers or employees not lawfully authorized to work under the 

provisions of the Immigration and Nationality Act or any other applicable federal or state laws.  

Violation of the provisions of this section shall be deemed a material breach of this contract. 

INDEPENDENT CONTRACTOR STATUS 

It is expressly agreed and understood by and between the parties that the Design-Builder is being 

retained by the City as an independent contractor, and as such the Design-Builder shall not become a 

City employee, and is not entitled to payment or compensation from the City or to any fringe benefits 

to which other City employees are entitled. As an independent contractor, the Design-Builder further 

acknowledges that he is solely responsible for payment of any and all income taxes, FICA, 

withholding, unemployment insurance, or other taxes due and owing any governmental entity 

whatsoever as a result of this Agreement. As an independent contractor, the Design-Builder further 

agrees that he will conduct himself in a manner consistent with such status, and that he will neither 

hold himself out nor claim to be an officer or employee of the City by reason thereof, and that he will 

not make any claim, demand or application to or for any right or privilege applicable to any officer or 

employee of the City, including but not limited to workmen's compensation coverage, unemployment 

insurance benefits, social security coverage, or retirement membership or credit. 

NONDISCRIMINATION 

The Design-Builder, with regard to the work performed by it after award and during its performance 

of this contract, will not discriminate on the grounds of race, color, national origin, religion, sex, 

disability or familial status in the selection and retention of subcontractors, including procurement of 

materials and leases of equipment. The Design-Builder will not participate either directly or 

indirectly in the discrimination prohibited by or pursuant to Title VI of the Civil Rights Act of 1964, 

Section 504 of the Rehabilitation Act of 1973, Section 109 of the Housing and Community 

Development Act of 1974, the Age Discrimination Act of 1975, the Americans with Disabilities Act 

(Public Law 101-336, 42 U.S.C. 12101-12213) and all applicable federal regulations under the Act, 

and Arizona Governor Executive Orders 99-4, 2000-4 and 2009-09 as amended. 

AMERICANS WITH DISABILITIES ACT 

Design-Builder shall comply with all federal, state and local nondiscrimination statues in the 

operation, implementation and delivery of, including state and federal civil rights and disabilities 

laws. In particular the Design-Builder shall ensure that the City's obligations for program, facility and 

service accessibility in Title II of the Americans with Disabilities Act are complied with in all 

activities arising under this contract, and shall hold harmless the City for any and all loss, including 

but not limited to damages, costs or expenses, incurred or arising from any alleged violations of the 

Americans with Disabilities Act under the auspices of this contract unless resulting from an 

intentional or actual negligent act of the City and its employees. Failure to comply with the 
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nondiscrimination or accessibility requirements herein shall be construed as nonperformance and 

may result in termination of funding, civil action or both. 

PERMITS, TAXES AND LICENSES 

MAG Specifications, Section 107.2, including: Except as otherwise provided in the Specifications, it 

is the duty of the Design-Builder to procure all permits and licenses, pay all charges and fees, and 

give all notices necessary and incident to the due and lawful prosecution of the work.  All applicable 

permits, licenses and taxes are the responsibility of the Design-Builder. 

PATENTED DEVICES, MATERIALS AND PROCESSES 

MAG Specifications, Section 107.3. 

SURVEY LAND MONUMENTS 

Survey land monuments and property marks shall not be moved or otherwise disturbed by the 

Design-Builder until an authorized agent of the agency having jurisdiction over the land monuments 

or property marks setting, has witnessed or otherwise referenced their location, and only then in 

accordance with the requirements of the agency having jurisdiction. Any monuments displaced by 

the Design-Builder shall be replaced at the Design-Builder’s expense. 

PROTECTION OF PERSON AND PROPERTY 

             MAG Specifications, Sections 107.5 through 107.10, including: 

            The Design-Builder shall confine all aspects of his operations within the construction limits as 

identified in the project plans.  Should the Design-Builder contemplate the use of any private 

property adjacent to the project, beyond the project limits, for materials and equipment storage or to 

perform any work, he shall first obtain the written permission of the property owner.  The Design-

Builder shall provide a copy of the owner’s permission to enter the property and for what purpose to 

the Public Works Director prior to entering the property.   The Design-Builder will be fully and 

solely responsible for any and all adverse impacts and / or damages caused by his operations on 

private property and the settlement of all claims pertaining thereto.  Upon completion of his 

operations the Design-Builder shall obtain a signed release from the property owner pertaining to his 

activities on the owner’s property and provide a copy of that document to the Public Works Director. 

 The failure of the Design-Builder to comply with these provisions will result in the retention of 

some portion of Design-Builder funds, payable under the contract, until such claims are resolved. 

PROTECTION OF ANTIQUITIES 

MAG Specifications, Section 107.4. 

PERSONAL LIABILITY OF PUBLIC OFFICIALS 

MAG Specifications, Section 107.13. 

NON-RESPONSIBILITY OF THE CITY 

Indebtedness incurred for any cause in connection with this work must be paid by the Design-

Builder, and the City is hereby relieved at all times from any indebtedness or claim other than 

payments under terms of the Contract. 

NO WAIVER OF LEGAL RIGHTS 

MAG Specifications, Section 107.14. 
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PROPERTY RIGHTS IN MATERIAL 

Nothing in the Contract shall be construed as vesting in the Design-Builder any right of property in 

materials used after they have been attached or affixed to the work or the soil and accepted. All such 

materials shall become the property of the City upon being so attached or affixed and accepted. 

 

PAYMENT TO DESIGN-BUILDERS 

GENERAL 

A. The basis of payment for construction of this project shall be unit prices for all work actually 

performed in accordance with the Specifications and Scope of work, and shall include all labor 

and materials incorporated in the completed work. 

B. Upon final inspection and acceptance of the work, the City will pay the Design-Builder the 

amount earned under the Contract, as provided herein. 

PARTIAL PAYMENT 

A. Once each month, the City Project Inspector and the Design-Builder’s Superintendent shall meet 

or as necessary to jointly measure all work items under the contract to determine pay quantities 

for each pay period. Quantities of work items shall be documented on the respective plan sheets 

and separately in tabular fashion with Station to Station measurements noted to assure there is no 

duplication of payment for work performed.   Measurements will be for work actually completed. 

 No projections for expected completion of work will be allowed. 

B. Design-Builder shall submit partial payment requests in a format approved by Public Works 

together with the City Pay Request Application and Certification for Payment (form provided by 

Public Works) or equal, subject to approval by the Public Works Director.  

C. The City will retain ten percent (10%) of the amount of each such estimate to insure full and 

faithful compliance with the terms of these contract documents. After fifty percent (50%) of the 

work on this project has been completed, one half (½) of the amount retained shall be paid to the 

Design-Builder provided the Design-Builder is making satisfactory progress on the contract and 

there is no specific clause or claim requiring a greater amount to be retained. After the contract is 

fifty percent (50%) completed, only five percent (5%) of the amount of any subsequent progress 

payments made under the contract shall be retained provided the Design-Builder is making 

satisfactory progress on the project, except that if at any time the City determines satisfactory 

progress is not being made, ten percent (10%) retention shall be reinstated for all progress 

payments made under the contract subsequent to the determination. 

D. The Design-Builder shall furnish a detailed breakdown showing unit prices and quantities for use 

in preparing the monthly estimate. No partial payment will be made until this breakdown is 

presented by the Design-Builder and has been reviewed and accepted by the Public Works 

Director.  Green-lined plan sheets shall be submitted with each monthly pay request illustrating 

the line item quantities constructed for the period.  The green-lined plan sheets and pay estimate 

spreadsheets must reconcile with one another. 

E. No partial payment for job site delivered material will be made. 
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PAYMENT 

For and in consideration of the faithful performance of the work, the City will pay to the Design-

Builder the amount earned less retention as computed from the actual quantities of work performed 

under the Contract and to make such payment in the manner and at the time(s) specified, as follows: 

A. After final completion under the Contract, the Design-Builder shall render to the City a final 

estimate, which shall show the amount of work performed according to the Contract.  

B. Before the final payment will be made, the Design-Builder shall satisfy the City by affidavit that 

all bills for labor and materials incorporated in the work have been paid. See CONTRACTOR'S 

AFFIDAVIT REGARDING SETTLEMENT OF CLAIMS AND CERTIFICATION OF 

COMPLETION OF WARRANTIES, page 26. Additionally, the Design-Builder shall furnish lien 

waivers for all completed labor and materials consumed during the project. 

C. Final payment constituting the entire unpaid balance of the Contract sum (including all retained 

moneys) shall be paid by the City to the Design-Builder within sixty (60) days after completion 

of the work or filing the Notice of Completion of the Contract unless a specific written finding by 

the City of the reasons justifying the delay in payment is provided to the Design-Builder, and 

further provided that all work has been completed, the Contract fully performed, and any final 

certificate has been issued by the City's architect, if any. Prior to the final payment to the Design-

Builder, the City shall deduct therefrom any and all unpaid privilege, license and other taxes, fees 

and any and all other unpaid moneys due the City from the Design-Builder, and shall apply to 

those moneys to the appropriate account. Design-Builder shall provide to the City any 

information necessary to determine the total amount(s) due. The quantities appearing in the 

Bidding Schedule are approximate only, and are prepared for the comparison of bids. Payment to 

the Design-Builder will be made only by actual quantities of work performed and accepted in 

accordance with the requirements of the Contract. Only the items listed in the Bidding Schedule 

are pay items. The scheduled quantities of work to be done and materials to be furnished may 

each be increased, decreased or omitted. 

D. Final project As-built plans shall verify line item quantities constructed for the project by 

individual plan sheet.  Design-Builder shall submit final payment request in a format approved 

by Public Works together with the City Pay Request Application and Certification for Payment 

(form provided by Public Works). 

PAYMENT OF ITEMS IN PROPOSAL 

A. Only those items listed in the Proposal under Bidding Schedule are pay items. 

B. Compensation for all work necessary for the completion of the project or improvement shall be 

included by the bidder in the price bid for the items shown in the Proposal. 

CHANGES IN THE WORK 

A. The City, without invalidating the Contract, may order extra work, make changes by altering, or 

delete any portion of the work as specified herein, or as deemed necessary or desirable by the 

Public Works Director. All such work shall be executed under the conditions of the original 

Contract except that any claim for extension of time and additional cost caused thereby shall be 

adjusted at the time of ordering such change or extra work. 

B. Extra work shall be that work not indicated or detailed on the Plans and not specified. Such work 

shall be governed by all applicable provisions on the Contract Document. 
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C. In giving instructions, the Public Works Director shall have authority to make minor changes in 

the work, not involving extra cost, and not inconsistent with the purposes of the work, but 

otherwise, except in an emergency endangering life or property, no extra work or change shall be 

made unless in pursuance of a written order by the Public Works Director, and no claim for an 

addition to the total amount of the Contract shall be valid unless so ordered. It is mutually 

understood that it is inherent in the nature of municipal construction that some changes in the 

Plans and Specifications may be necessary during the course of construction to adjust them to 

field conditions, and that it is of the essence of the Contract to recognize a normal and expected 

margin of change. The Public Works Director shall have the right to make such changes, from 

time to time, in the Plans, in the character of the work, and in the termination of the completion 

of the work in the most satisfactory manner without invalidating the Contract. 

D. Any change ordered by the Public Works Director which involves installation of work essential 

to complete the Contract, but for which no basis of payment is provided for herein, said payment 

therefore shall be subject to agreement prior to said work being performed. 

E. The prices agreed upon and any agreed upon adjustment in Contract time shall be incorporated in 

the written order issued by the Public Works Director, which shall be written so as to indicate 

acceptance on the part of the Design-Builder as evidenced by his signature. In the event prices 

cannot be agreed upon, the City reserves the right to terminate the Contract as it applies to the 

items in questions and make such arrangements as it may deem necessary to complete the work, 

or it may direct the Design-Builder to proceed with the items in question to be reimbursed 

pursuant to the unit prices in the Design-Builder's bid or on a force account basis as provided 

hereinafter, at the City's option. 

FORCE ACCOUNT 

            The compensation for force account work performed by the Design-Builder shall be approved by the 

Public Works Director in the following manner: 

A. LABOR: The Design-Builder shall provide monthly certified payroll reports for all labor and for 

foremen in direct charge of the specific operations. The Design-Builder will be compensated as 

follows: 

 1. The actual cost of wages paid by him but at rates not to exceed those for comparable 

  labor currently employed on the project as determined by Public Works Director. 

 2. The actual cost of social security taxes and unemployment compensation insurance.  

  There will be no payment for Fringe Benefits unless mandated by Federal Law on  

  Federally funded projects.  

 3. An amount equal to fifteen percent (15%) of the actual cost of wages and other costs 

  listed above to cover the Design-Builder's profit and overhead. 

4. In case work is performed by a subcontractor, the said fifteen percent (15%) will be 

added only once to the actual cost of the work, however, the Design-Builder may add 

five percent (5%) to the subcontractor's price to cover his own overhead and 

supervision. 

B. TOOLS AND EQUIPMENT: For any special or heavy equipment, the use of which has been 

authorized by the Public Works Director, except for small tools and manual equipment, the 

Design-Builder shall be reimbursed his actual cost of rental, not to exceed the latest Schedule of 

Equipment Rental Rates published by the Arizona Department of Transportation. In the event 

that any of the equipment to be used is not shown in said schedule, the rental rate for such 
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equipment shall be as agreed upon in writing before the work is started. No percentage shall be 

added to equipment rental rates. In the event said special or heavy equipment is owned by the 

Design-Builder, he shall be compensated only for the actual hours said equipment is required for 

the work under Force Account on the job site, at a rate not to exceed the latest ADOT. Schedule 

of Equipment Rental Rates. 

C. MATERIALS: For all materials accepted by the Public Works Director and used in the work the 

Design-Builder shall be paid the actual cost of such material, including transportation charges, to 

which cost shall be added a sum equal to fifteen percent (15%) thereof. 

D. SUPERVISION OVERHEAD AND HOME OFFICE OVERHEAD: No allowance shall be made 

for general superintendence. The cost of supervision and all overhead is presumed to be included 

in the fifteen percent (15%) added in accordance with the above. 

E. RECORDS: The Design-Builder's representative and the Public Works Director shall compare 

the records of the work performed as ordered on a force account basis at the end of each day on 

which such work is performed. Copies of these records shall be made on suitable forms provide 

for this purpose and signed by both the Public Works Director and the Design-Builder's 

representative. All claims for work done on a force account basis shall be certified and submitted 

to the Public Works Director by the Design-Builder, and such statements shall be filed with the 

Public Works Director not later than the fifth (5th) day of the month following that in which the 

work was actually performed. 

F. BONDS AND INSURANCE: The Design-Builder shall be paid the actual cost for additional 

bonding and insurance pertaining to Force Account work when the Design-Builder can provide 

evidence of additional payment for premiums on required payment and performance bonds.  No 

duplication of payment for Design-Builder’s costs associated with labor costs above will be 

allowed. 

G. The Public Works Director authorized representative is in charge of Force Account Work and 

has the authority to direct which labor and equipment will be used, to suspend operations, and to 

refuse to pay for any labor or equipment, which he feels is not doing productive work.    

EXTRA WORK 

New or additional work will be classed as extra work when determined by the Public Works Director 

that such work is not covered by the Contract. 

CONTRACT AMENDMENT 

The value of such work or change shall be determined and paid for with a Contract Amendment in 

one of the following ways according to the Contract Amendment Procedure set down by the Public 

Works Department, City, and at the option of the City:  

A. As may be mutually agreed upon by the City and the Design-Builder. 

B. By unit prices in accordance with the Design-Builder's bid. 

C. By lump sum based upon the Design-Builder's estimate and the Public Works Director’s review 

and acceptance of the estimate.  

D. By Force Account in accordance with the requirements of that section. 

E. The Design-Builder shall do such extra work and furnish material and equipment therefore upon 

receipt of an accepted Contract Amendment or other written order of the Public Works Director.  

In no case shall work be undertaken without written notice from the Public Works Director to 
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proceed with the work.  In absence of such Contract Amendment or other written order of the 

Public Works Director, the Design-Builder shall not be entitled to payment for any extra work.  

All contract amendments must be approved by the Public Works Director.  Contract 

Amendments over $10,000.00 must be approved by City Council. 

F. In the event that the Design-Builder and the City cannot agree on the compensation to be paid to 

the Design-Builder prior to the issuance of a Contract Amendment, then and in that event the 

City has the option of terminating the Contract with the Design-Builder or directing the Design-

Builder to proceed and to receive compensation pursuant to the Force Account provisions herein. 

 In the event that this Contract is terminated by the City pursuant to this subsection, the Design-

Builder shall only be paid for those services performed to date of the City’s Notice of 

Termination, said payment to be based upon the unit prices as set forth in the Design-Builder’s 

bid.  In no event shall the Design-Builder be entitled to additional compensation for lost profits, 

mobilization or de-mobilization costs, loss of anticipated profits, extended overhead, unabsorbed 

home office overhead, or any other payments other than for work actually performed as based 

upon unit prices.  In the event that there are no unit prices pertaining to work in question, then 

and in that event the Design-Builder’s compensation for early termination pursuant to this 

subsection shall be based upon Force Account as here-in-before described. 

G. It is expressly agreed that in the event of a Contract Amendment, any compensation due the 

Design-Builder shall be set forth in the Contract Amendment, and shall be considered full and 

complete payment (if any) for any and all work related costs, including but not limited to labor, 

materials, equipment, supervision, field office overhead, extended home office overhead, 

unabsorbed home office overhead, taxes, bonds, insurance and profits.  Additionally, the Design-

Builder shall not be entitled to any additional compensation based upon a Contract Amendment 

(or the accumulation of contract amendments) unless specifically set forth in that Contract 

Amendment. 

H. In the event that the Design-Builder submits a proposed Contract Amendment, the Public Works 

Director shall have ten (10) days after receipt of the Design-Builder’s written proposed Contract 

Amendment to either accept or agree to the Contract Amendment under the above provisions or 

deny such proposed Contract Amendment.  If necessary to assess the proper purpose and function 

of a Design-Builder’s proposed Contract Amendment, because of the proposed Contract 

Amendment’s complexity or scope, the Public Works Director may either accept and agree to the 

Contract Amendment of deny such proposed Contract Amendment under the above provisions 

beyond such ten (10) day period and for an additional reasonable period commensurate with the 

nature of the proposed Contract Amendment.  The failure of any party to take any action within 

the time periods or in the manner specified in the subparagraph shall be deemed a waiver of that 

party’s right to recover for such delay in acting. 

CLAIMS FOR EXTRA WORK 

If the Design-Builder claims that any instructions involve extra cost under this Contract, he shall give 

the Public Works Director written notice thereof within forty-eight (48) hours after the receipt of 

such instructions, and in any event before proceeding to execute the work, except in emergency 

endangering life or property, and the procedure shall then be as provided for under CHANGES IN 

THE WORK. No such claim shall be valid unless so made. 

PARTIAL ACCEPTANCE OF WORK 

A. After completion of certain units of work under this Contract, including all testing and other 

preparation necessary for operation of the unit by the City as herein specified, but prior to final 
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project completion, provisions may be made for partial acceptance in writing by the City for 

these certain units only. The units to be included for partial acceptance prior to final project 

completion will be noted at the time of the pre-construction conference in accordance with 

Design-Builder's schedule, or by written notice to the Design-Builder at the earliest possible 

time. 

B. The guarantee period for these units shall commence with the date of final acceptance of the 

entire project by the City. Full payment for these units will not be made until final acceptance of 

the total work is made. 

C. Acceptance of any portion of the project prior to acceptance of the whole shall not be construed 

as absolving the Design-Builder of responsibility for any item of construction or incidental work 

included in the original Contract. 

NOTIFICATION OF CHANGED CONDITIONS, FORMAL PROTEST AND DISPUTE 

RESOLUTION  

MAG 110 as modified herein: 

110.2.2(A) and 110.3.2, add the following:   “In providing the information required by this section, 

the Design-Builder shall provide specific factual detail as to each item and show the methods of 

calculating each item.” 

110.3.1 shall be amended as follows: 

Level I shall mean the Public Works Project Manager as appointed by the Public Works Director 

Level II shall mean the Public Works Division Manager as appointed by the Public Works Director 

Level III shall mean the Public Works Director 

In the event of litigation, the parties hereby agree to submit to a trial before the Court.  The Design-

Builder further agrees that this provision shall be contained in all subcontracts related to the project, 

which is the subject of this Agreement. 

The parties hereto expressly covenant and agree that in the event of litigation arising from this 

Agreement, neither party shall be entitled to an award of attorney fees, either pursuant to the 

Contract, pursuant to A.R.S. § 12-341.01 (A) and (B), or pursuant to any other state or federal 

statute.  The Design-Builder further agrees that this provision shall be contained in all subcontracts 

related to the project that is the subject of this Agreement. 

110.4 The last sentence of the first paragraph shall read:  “The arbitration of claims shall be 

conducted either in Prescott or Phoenix, Arizona as agreed to by the parties, or if the parties cannot 

agree, to be determined by the arbitrator, taking into consideration the convenience and costs to the 

parties and their witnesses.” 

Delete the last two sentences of the section and replace with: “The decision or award of the arbitrator 

shall be nonbinding.” 

Any resolution of a dispute in accordance with the applicable sections of MAG110 and this Contract 

which causes the Contract amount to be exceeded by $10,000.00 or more shall not be final until 

approved by the City Council. 

PUBLICITY RELEASES  

The Design-Builder and their subcontractors and their suppliers, if any, shall not reveal to others 

through literature, brochures, or other types of publicity releases any information regarding the work 
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or the Design-Builder’s activities or participation on the project without prior written approval from 

the City Public Works Director.  Any and all jobsite photographs taken by the Design-Builder, 

subcontractor or others must be processed in duplicate form with copies provided to the Public 

Works Director.  No project photographs shall be released to others without prior written approval of 

the Public Works Director.   
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