SUBSCRIPTION SERVICES

CONTRACT

THIS AGREEMENT, made and entered into this ____________day of ____________, 2006, by and between _____________________________________ of the City of _____________, County of _____________, State of _____________, hereinafter known as the CONTRACTOR, and the CITY OF PRESCOTT, a municipal corporation organized and existing under and by virtue of the laws of the State of Arizona, hereinafter known as the CITY.

RECITALS
WHEREAS, the City desires to procure certain services from the Contractor for the provision of new periodical publications to the Prescott Public Library and;
WHEREAS, the patrons of the Public Library desire to enjoy certain magazines, newspapers, annuals and other such periodicals on a regular systematic schedule and;

WHEREAS, the City and Contractor agree to the terms and conditions herein for the provision of specified services on an annual subscription basis.

AGREEMENT
NOW THEREFORE:  THE CONTRACTOR, for and in consideration of the sums to be paid him by the CITY, in the manner and at the time hereinafter provided, and of the covenants and agreements herein contained, hereby agrees, for himself, his heirs, executors, administrators, successors and assigns as follows:

ARTICLE 1 – GENERAL TERMS

1. Charges.  Contractor agrees to provide the periodicals selected by the City of Prescott Public Library Director, herein known as “Contract Administrator”, at no more than the charges established by this Agreement during the term of this Contract.
2. Commencement.  This Contract shall be legally binding upon the last to occur of the following events:
a. Execution of this Agreement by the Contractor; and

b. Final approval by the City Council and execution hereof by the Mayor.
c. Notice to Proceed issued by the City Clerk to the Contractor.
3. Contract Administration.  This Agreement will be administered by the Library Director or a person designated to perform this function by the Library Director, supported as necessary by other City departments, hereinafter called “Contract Administrator.”  All Questions regarding this Agreement shall be referred to the Contract Administrator for resolution.
4. General Compliance with Laws.  The Contractor shall comply with all laws, statutes, ordinances and regulations that are applicable to the performance of this Agreement.

5. Indemnification and Insurance.  Contractor shall indemnify the City according to the terms set forth in Article VIII.

a. Contractor agrees to bear all risk of loss, injury, or destruction of goods or equipment incidental to providing these services which occur in performance of the services described in this contract.

6. Term.  The Contractor agrees that this Agreement shall be for three (3) years from the date of contract execution and shall be subject to termination by the City after serving notice of not less than ninety (90) days.  Notice to terminate shall be in accordance with Article IV - Notices unless otherwise specified.  The City reserves the right to renew the Agreement, in accordance with paragraph 7 of this Article, Contract Renewal and Transfer, provided the performance of the Contractor is deemed acceptable by the Contract Administrator.
7. Contract Renewal and Transfer.  The discounts contained in the Agreement shall be firm for three (3) years with the option to renew.  The Contract Administrator may extend this Agreement for not more than two (2) additional one (1) year extensions at the option of the Contract Administrator provided that the extension is agreeable to the Contractor.
a. Extensions that result in an increase of the Authorized Charges are subject to approval in accordance with the City’s Procurement Code. 
b. Renewal shall be negotiated within at least sixty (60) days prior to the termination of this Agreement.

8. Interest of Contractor.  The Contractor covenants that it presently has no interest and shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance of the services contemplated by this contract.  No person having such interest shall be employed by or associated with the Contractor. 

a. There shall be no assignment, subletting, or transfer of the interests of the Contractor in any of the work covered by this Agreement without written notice consent of the Contract Administrator.  In the event the City gives such consent, the terms, and conditions of this Agreement shall apply to and bind the party or parties to whom such work is consigned, sublet or transferred as fully and completely as the Contractor is hereby bound and obligated. 
b. Any attempted assignment, either in whole or in part, without such consent shall be null and void and in such event the City shall have the right at its option to immediately terminate this Agreement.
9. Contractor Responsibility.  Contractor agrees that all subcontractors performing work under this Agreement shall comply with its provisions and it is expressly understood that all persons employed by Contractor, either directly or indirectly, shall be considered employees of Contractor and not employees of the City of Prescott.

a. Except as otherwise expressly provided in the Agreement, Contractor shall be solely responsible for providing and paying for all materials, labor, equipment, transportation and facilities necessary for the execution and completion of the work specified herein.
b. Contractor shall be as fully liable to the City for the acts and omissions of contractors, subcontractors, and suppliers as it is for the acts and omissions of persons directly employed by Contractor.

c. Nothing herein shall create any contract between any subcontractor or supplier and the City, or any obligation on the part of the city to pay or see to the payments of any sums to subcontractors or suppliers.

10. Quantities.  The City does not guarantee that a minimum number of subscriptions will be ordered during the term of the Agreement.  Any estimate of quantities from current, historical or anticipated usage derived or provided from any source shall not bind the City to procure, accept or pay for more than its actual needs nor for any item for which public funds are not available.

a. The City reserves the right to procure the services set forth herein from other sources when deemed necessary and appropriate in the sole opinion of the City.

b.  The Agreement is to be considered nonexclusive and the City reserves the right to increase or decrease the scope of service to best fit its interests.

c. Supplements may be written to the Agreement for the addition or deletion of services.  Payments for supplements will be negotiated by the Contract Administrator, reviewed by the City Attorney and subject to approval in accordance with the City’s Procurement Code.

ARTICLE II – PAYMENT FOR SUBSCRIPTION SERVICES



1.  Authorized Charges.  For services performed by the Contractor under this Agreement, and as full and complete compensation therefor, including all expenditures made and all expenses incurred by the Contractor in connection with this Agreement, except as otherwise provided herein, subject to and in conformity with all provisions of this Agreement, the City will pay to the Contractor ___________________
(______) Percent (%) below the Publisher’s current prices for periodicals on the approved list.



2.  Payment Deductions.  Prior to the payment to the CONTRACTOR, the CITY may deduct therefrom any and all privilege, license and other taxes, fees and any and all other remaining payments or monies due to the City from the CONTRACTOR, and shall apply to those to the appropriate account.  CONTRACTOR shall provide to the City any information necessary to determine the total amounts(s) due.

ARTICLE III – TERMINATION



1.  Cancellation.  In the event of cancellation of this Agreement by the City for cause, Contractor shall not be entitled to damages and agrees not to sue the City for damages therefor.  After notice of cancellation, Contractor agrees to perform the terms and conditions of this Agreement up to and including the date of cancellation as though no cancellation has been made, and notwithstanding other legal remedies which may be available to the City because of the cancellation, agrees to indemnify the City for its costs in procuring the services of a new Contractor.  In case of default by Contractor, the City may, after submitting written notice, cancel this Agreement and contract with another source and may recover the excess cost by deduction from an unpaid balance due, or other remedies as provided by law.



2.  Remedies.  The following acts or omissions shall constitute a breach of this Agreement by Contractor.  The Parties hereto agree that any such act or omission constitutes a material breach of this Agreement.  The parties further agree that City, through its Contract Administrator, may, at its option, immediately terminate this Agreement upon occurrence of any such breach by giving written notice of such termination to Contractor, in accordance with Article IV - Notices.

a. Failure to provide any of the published periodicals in a timely manner shall be a material breach of the Agreement.  Upon request of the City the Contractor shall provide a written explanation for the delay with the corrective actions taken to comply with this Agreement.  In addition to the foregoing, City may at its discretion periodically survey to determine level of public satisfaction with subscription services rendered pursuant to this Agreement.  Contractor may be allowed an opportunity to respond to any unfavorable responses for users.
b. In case of no response, unsatisfactory response or unreasonable delay by the Contractor, the City may procure the services from other sources and may deduct from any monies due, or that may thereafter become due to the Contractor, the difference between the price named in the contract and actual cost thereof to the City.  Prices paid by the City shall be considered the prevailing market price at the time such procurement is made.  Response time may be extended if the facts as to the cause of delay justify such extension in the opinion of the Contract Administrator.

c. Initiation of any proceedings by Contractor under Chapter 7 or Chapter 11 of the United States Bankruptcy Code or the initiation of any such proceeding against Contractor that is not dismissed by court within ninety (90) days after notice of filing to Contractor.  Contractor shall notify City immediately upon receiving notice of any action listed in this subparagraph. 
d. Maintaining, circulating, or providing to City any false records of documentation relating to the providing of service or financial information as required in this Agreement.

e. Imposition of any charge in excess of that authorized by Article II - Payment for Subscription Services, Paragraph 1.

f. Any violation of the terms of this contract not specifically enumerated above.

ARTICLE IV – NOTICES



1.  Any notices required under this Agreement shall be deemed sufficient if made in writing and sent by certified mail to the other party at the following addresses:



City of Prescott

_______________________________



City Clerk


_______________________________



P.O. Box 2059

_______________________________



Prescott, AZ 86302

_______________________________



cc:  Library Director



       Prescott Public Library



       215 E. Goodwin St.



       Prescott, AZ 86303

ARTICLE V – CONFLICT OF INTEREST

Pursuant to A.R.S. Section 38-511, the City of Prescott may cancel this Agreement without penalty of further obligation, if any person significantly involved in initiating, negotiation, securing, drafting or creating the Agreement of behalf of the City of Prescott is, at any time while the Agreement or any extension of the Agreement is in effect, an employee or agent of any other party to the Agreement in any capacity or a consultant to any other party of the Agreement with respect to the subject matter of the Agreement.  In the event of the foregoing, the City of Prescott further elects to recoup any fee or commission paid or due to any person significantly involved in initiating, negotiation, securing, drafting or creating this Agreement on behalf of the City of Prescott from any other party to the Agreement, arising as a result of this Agreement.

ARTICLE VI

It is expressly agreed and understood by and between the parties that the CONTRACTOR is being retained by the City as an independent contractor, and as such the CONTRACTOR shall not become a City employee, and is not entitled to payment or compensation from the City or to any fringe benefits.  As an independent contractor, the Contractor further acknowledges that he is solely responsible for payment of any and all income taxes, FICA, withholding, unemployment insurance, or other taxes due and owing any governmental entity whatsoever as a result of this Agreement.  As an independent contractor, the Contractor further agrees that he will not make any claim, demand or application to or for any right or privilege applicable to any officer or employee of the City, including but not limited to workmen’s compensation coverage, unemployment insurance benefits, social security coverage, or retirement membership or credit.

ARTICLE VII

The Contract, with regard to the work performed by it after award and during its performance of this Agreement, will not discriminate on the grounds of race, color, national origin, religion, sex, disability of familial status in the selection and retention of subcontractors, including procurement of materials and leases of equipment.  The Contractor will not participate either directly or indirectly in the discrimination prohibited by or pursuant to Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, Section 109 of the Housing and Community Development Act of 1974, the Age Discrimination Act of 1975, and Executive Order 2000-4.

ARTICLE VIII

The Contractor hereby agrees to indemnify and hold harmless the City, its departments and division, its employees and agents, from any and all claims, liabilities, expenses and lawsuits of any kind, as a result of the Contractor’s performance of this Agreement, whether said claims, liabilities, expenses or lawsuits arise by the acts or omissions of the Contractor, its agents or employees, its subcontractors, their agents or employees.

ARTICLE IX


This Agreement is the result of negotiations by and between the parties.  Although it has been drafted by the Prescott City Attorney, it is the result of the negotiations between the parties.  Therefore, any ambiguity in this Agreement is not to be construed against either party.

ARTICLE X


The parties hereto expressly covenant and agree that in the event of a dispute arising from this Agreement, each of the parties hereto waives any right to a trial by jury.  In the event of litigation, the parties hereby agree to submit to a trial before the Court.

ARTICLE XI


The parties hereto expressly covenant and agree that in the event of litigation arising from this Agreement, nether party shall be entitled to an award of attorneys’ fees, either pursuant to the Contract, pursuant to A.R.S. Section 12-341.01(A) and (B), or pursuant to any other state or federal statute.
IN WITNESS WHEREOF, two (2) counterparts of this Agreement, each of which shall for all purposes be deemed original thereof, have been duly executed by the parties herein above named, on the date and year first above written.  The CONTRACTOR agrees that this Agreement, as awarded, is for the stated work and understands that payment for the total work will be made on the basis of the indicated amount(s), as specified in the Bid.
ATTEST:

__________________________


__________________________

Witness, if CONTRACTOR is



CONTRACTOR

an Individual








By________________________


(Corporate Seal)




Title

CITY OF PRESCOTT, a municipal

Corporation

__________________________


ROWLE SIMMONS


Mayor

ATTEST:





APPROVED AS TO FORM:

__________________________


__________________________

LIZ BURKE





GARY KIDD

City Clerk





City Attorney
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